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San  Francisco  (Calif.' 
City  Attorney's  Of+ice 

O-fficial  opinions  ot 
the  City  Attorney  of 


the 


SAN   FWANOSCO 
PUBUC  UBRAR> 


-  A  -  Year  1952 

Opinion  No. 

ABSENCE  Due  to  Quarantine  or  Death  of  Relative  -  "Sick 

Leave"  May  be  Defined  to  Include  602 

ACT  -  Not  a  Proprietary  Function  -  The  Parking  Authority  - 

Employees  Included  under  Social  Security  610 

ADDITIONAL  Pension  -  May  a  Member  of  Retirement  System 
Receive  Pension  Benefits  Admittedly  Due  Pending 
Litigation  of  his  Claim  to  a  Different  and  593 

ADMISSION  with  Exceptions  after  Exemptions  -  Health  Service 

Board's  Rules  %yu 

ADOPTION  -  Consent  for  -  of  Child  born  Five  Months  after 

Marriage  Obtained  from  Whom  -  Adoption  -  Legitimacy 

of  Child  -  Consent  of  Parents  to  Adoption  590 

ADVANCES  for  Construction  by  the  San  Francisco  Water  Depart- 
ment -  Refund  of  Consumers'  Guarantee  Deposits  and 
Consumers  *  ^^ 

AIRCRAFT  -  Classification  for  Regulatory  Purposes  of  Sellers 

of  Passenger  Space  on  tQ^ 

AIRLINE  Ticket  Sellers  in  View  of  Senate  Bill  2690  -  Le- 
gality of  Local  Regulation  of  £88 

AIRPORT  -  Gasoline  Service  Station  -  Location  -  Art 

Commission  Powers  crqo 

ALLEN  -  Walter  R.  -  Tax  Collector  -  Entrance  Salary  for  No. 
1  Eligible  -  Exempt  Position,  on  Leave  from  Lower 
laying  Civil  Service  Position  603 

ALLOWANCE  -  May # a  Member  of  the  Retirement  System  Receive 
his  Pension  in  an  Amount  Admittedly  Due.  While  Pur- 
suing his  Claim  to  a  Greater  6l6 


ALLOWANCE  to  Social  Service  Agency  from  Maintenance  of 

ofn£o4Jnf  "  WardS  °f  JUV6nile  C°Urt'  LeSa11^ 
AMERICAN^DIatrlct  Telegraph  Company  -  Receipt  of  Check 

APPLICATION^  Including  -  Examination  Paper  -  Open  to 


606 
627 
581 


-  A  -  Year  1952 

Continued  Opinion  No. 

APPLICATION  of  American  District  Telegraph  Company  for 

Abrogation  of  its  Franchise  626 

APPLICATION  of  Massage  farlor  Ordinance  No.  6969  to 

Operations  in  Clubs  632 

APPOINTMENT  of  the  Chief  Administrative  Officer  -  Nature 
of  Position  of  Director  of  Property;  Whether  Civil 
Service  or  a  Non-Civil  Service  612 

APPROPRIATION  for  -  Jessie  Street  Extension,  Legality  of      621 

AQUARIUM  -  Fiscal  Fro visions  of  the  Charter  and  their 

A-plication  to  the  California  Academy  of  Sciences 

in  the  Operation  of  the  Steinhart  639 

AREA  -  Owned  by  Redevelopment  Agency  -  Geary  Street 
Widening  Exchange  of  Strip  of  Hamilton  Square 
for  Larger  6OI4. 

AREA  -  Redevelopment  Project  -  Present  Interest  in  Pro- 
perty therein  to  be  Disclosed  by  Redevelopment 
Agency  and  Certain  Municipal  Officers  and  Em- 
ployees. Section  33236,  Health  and  Safety  Code 
Construed  629 

ARGENT  Alley  Grade,  Regulation  of  Traffic  in;  (Supple- 
mental Opinion  to  Opinion  No.  533)  599 

ARMED  Services  Disciplinary  Board  -  Legality  of  Municipal 
Court  Reporter's  Claim  for  Reimbursement  for 
Certain  Transcript  Expense  -  Board  of  Equalization      600 

ASSESSMENT  Claimed  to  be  Erroneous  or  Illegal  -  Juris- 
diction of  Board  of  Supervisors  Sitting  as  a 
Board  of  Equalization  to  Reduce  or  Cancel  608 

AUDITORIUM  -  Rental  of  Exposition  -  Duty  and  Jurisdiction 
as  Between  Director  of  iroperty  and  Chief  Admin- 
istrative Officer  63k 

AUTHORITY  of  Chief  Administrative  Officer  to  Assign  Duties 

to  the  Occupant  of  the  Position  of  Coroner  623 

AUTHORITY  of  Director  of  Public  Works  to  Reject  Bid  under 
the  Public  Contract  Procedural  Ordinance  where 
Alteration  or  Erasure  Appears  on  Pace  of  Bid  622 

AWARD  Custody  to  Mother  in  Absence  of  Minor  -  Custody  of 
Wilbert  O'Neal  Harris  -  Did  Nevada  Court  have 
Legal  Right  to  559 


ATTORNEY  GENERAL  Year  1952 

Opinion  No. 
RE:  Your  Letter  of  July  9,1952  589 


_  B  -  Year  1952 

Opinion  No. 

BASED  on  Leave  of  Absence  -  Invalidity  of  Ordinance  Per- 
mitting Payment  of  Normal  Compensation  to  ^ity 
Officer  and  Employees  Serving  as  Jurors  in  Court 
of  Record  620 

BENEFIT  -  Death  -  Charter  Section   165.2,  Sylvain  D. 

Leipsic  5^7 

BENEFIT  -  Death  -  Rights  of  Children  of  Fireman  who  Died 
Industrial  Death  -  Effect  thereon  of  Remarriage  of 
the  Widow  615 

BENEFITS  -  Compensation  -  Civil  Defense  Volunteer  Workers     609 

BENEFITS  -  May  a  Member  of  Retirement  System  Receive 
Pension  -  Admittedly  Due  Pending  Litigation  of 
his  Claim  to  a  Different  and  /dditional  Pension         593 

BID  -  Authority  of  Director  of  Public  /forks  to  Reject 

Bid  under  the  Public  Contract  Procedural  Ordinance 

where  Alteration  or  Erasure  Appears  on  Face  of  622 

BIDS  -  St.  Mary's  Square  Garage  -  Offer  of  Union  Square 

Garage,  Inc.  to  Withdraw  Condition  597 

BIDS  St.  Mary's  Square  Garage  -  Second  Call  for  Bids  596 

BILLBOARDS  Adjacent  to  Freeways  -  Number  of  Votes  Re- 
quired for  Board  of  Supervisors  to  Enact  Ordinance 
Regulating  607 

BILLS  -  May  -  for  Printing  Letter,  Circulated  by  Health 
Service  Board  in  Answer  to  Certain  Allegedly  False 
Statements  made  during  a  Health  Service  System 
Election  Campaign,  be  raid  from  Health  Service 
System  Funds  630 

BOARD  of  Equalization  -  Armed  Services  Disciplinary  Board  - 
Legality  of  Municipal  Court  Reporter's  Claim  for 
Reimbursement  for  Certain  Transcript  Expense  600 


BOARD  of  Supervisors  -  Interpretation  of  Sections  22  and 
222  of  the  Charter  -  Official  Misconduct  of  Member 
of  the 


633 


BOARD  of  Supervisors  -  Jurisdiction  of  -  Sitting  as  a 

Board  of  Equalization  to  Reduce  or  Cancel  "Assess- 
ments Claimed  to  be  Erroneous  or  Illegal  608 


-  B  - 


Year  1952 


Continued 

BONDS  -  Impounding  Funds  for  Recreation  Improvements 

BORN  -  Consent  for  Adoption  of  Child  -  Five  Months  after 
Marriage  Obtained  from  Whom  -  Adoption  Legit- 
imacy of  Child  -  Consent  of  Parents  to  Adoption 
Relinquishment  for  Adoption 

BUDGET  and  Fiscal  Procedures  of  the  Charter  Apply  to  the 
Health  Service  System  -  To  What  Extent,  if  any, 
do  the  Procurement 

BUREAU  of  Internal  Revenue  to  Levy  upon  Patients'  Funds 
on  Deposit  with  Superintendent  of  Laguna  Honda 
Home  -  Right  of 

BUTANO  Forest,  The  Electorate  Having  Refused  to  Approve 
a  Bond  Issue  for  the  Purpose  -  May  the  Board  of 
Supervisors  Appropriate  Funds  as  a  Contribution 
for  the  Purchase  of 


Opinion  No, 

585 

590 
573 
572 

578 


. 


• 


BOARD  OF  SUPERVISORS  Year  1952 

Opinion  No. 

APPLICATION  of  American  District  Telegraph  Company  for 

Abrogation  of  its  Franchise  626 

ARGENT  Alley,  Grade,  Regulation  of  Traffic  in;  (Supple- 
mental Opinion  to  Opinion  No.  533)  599 

BOARD  of  Supervisors,  Effect  of  Tie  Vote  in  Committee        635 

CLASSIFICATION  for  Regulatory  Purposes  of  Sellers  of 

Passenger  Space  on  Aircraft  586 

COMMERCE  High  School  Playfield  -  Title  -  Procedure   if 

Surplus  625 

FLOURIDATION  of  Water  Supply  is  not  in  Violation  of 

Sections  20703,  20751  and  26286.5  of  the  Health 

and  Safety  Code  575 

INTERPRETATION  of  Sections  22  and  222  of  the  Charter  - 
Official  Misconduct  of  Member  of  the  Board  of 
Supervisors  633 

INVALIDITY  of  Ordinance  Permitting  Payment  of  Normal 
Compensation  to  City  Officers  and  Employees 
Serving  as  Jurors  in  Court  of  Record,  Based 
on  i^eave  of  Absence  620 

JESSIE  Street  Extension,  Legality  of  Appropriation  for       621 

JURISDICTION  of  Board  of  Supervisors  Sitting  as  a  Board 
of  Equalization  to  Reduce  or  Cancel  Assessments 
claimed  to  be  Erroneous  or  Illegal  608 

LEGALITY  of  Local  Regulation  of  Airline  Ticket  Sellers 

in  View  of  senate  Bill  2690  588 

MAY  a  Member  of  Retirement  System  Receive  Pension  Benefits 
Admittedly  Due  Pending  idtigation  of  his  Claim 
to  a  Different  and  Additional  Pension  593 

MAY  a  Member  of  the  Retirement  System  Receive  His 
Pension  in  an  Amount  Admittedly  Due,  While 
Pursuing  his  Claim  to  a  Greater  Allowance?  616 

MAY  The  Board  of  Supervisors  Appropriate  Funds  as  a 

Gontribution  for  the  Purchase  of  Butano  Forest, 
The  Electorate  having  Refused  to  Approve  a  Bond 
Issue  for  the  Purpose  578 


BOARD  OF  SUPERVISORS  Year  1952 

Continued  Opinion  No, 

NUMBER  of  Votes  Required  for  Board  of  Supervisors  to 

Enact  Ordinance  Regulating  Billboards  Adjacent 

to  Freeways  607 

TAXATION  of  (1)  Pledged  Personal  Property  to  Pledgee  thereof, 
and  of  (2)  Promissory  Notes  as  Solvent  Credits; 
Claim  for  Refund  of  Taxes  by  Central  Credit  Company      637 


-  C  -  Year  1952 

Opinion  No. 

CAFETERIA  Operation  at  Youth  Guidance  Center-  Establishment 

of  577 

CALIFORNIA  Academy  of  Sciences  in  the  Operation  of  the 
Steinhart  Aquarium  -  Fiscal  Provisions  of  the 
Charter  and  their  Application  to  the  639 

CAN  the  Recreation  and  ^ark  Commission  Legally  Rent  Stalls 
at  the  Polo  Stables  in  Golden  Gate  Park  to  Private 
Horse  Owners?  6l8 

CANCEL  Assessments  Claimed  to  be  Erroneous  or  Illegal  - 
Jurisdiction  of  Board  of  Supervisors  Sitting  as 
a  Board  of  Equalization  to  Reduce  or  608 

CENTRAL  Credit  Company  -  Taxation  of  (1)  Pledged  Per- 
sonal Property  to  Pledgee  thereof,  and  of  (2) 
Promissory  Notes  as  Solvent  Credits;  Claim  for 
Refund  of  Taxes  by  637 

CHANGE  of  Location  -  Is  New  License  Fee  Required  of 

Tattoo  Parlor  on  630 

CHARTER  -  Interpretation  of  Sections  22  and  222  of  the  - 
Official  Misconduct  of  Member  of  the  Board  of 
Supervisors  633 

CHARTER  -  Salvage  Corps  Personnel  is  Subject  to  Chief 

of  Department  under  Section  38,1  of  the  619 

CHARTER  Section  15J4.  -  Powers  of  Director  of  Property  in 

Disciplinary  Procedures  under  Charter  Section  ±5k.; 
Whether  Findings  of  Feet  are  Required  in  Such  Dis- 
ciplinary Procedures  under  Charter  Section  iSh  611 

CHARTER  Section  165.2  Sylvain  D.  Leipsic  -  Death  Benefit      587 

CHARTER  Sections  7,150  and  l51j.  -  May  Secretary  of  Civil 
Service  Commission  in  1952  Approve  Timeroll  which 
Includes  a  Two  Weeks'  Period  in  1950  when  a  Certain 
Employee  (Frank  J.  Florence)  was  under  Suspension, 
and  subsequently  Exonerated  628 

CHECK  -  Receipt  of  -  from  American  District  Telegraph 

Company  627 

CHIEF  Administrative  Officer  -  Nature  of  Position  of 

Director  of  Property  -  -Vhether  Civil  Service  or  a 
Non-Civil  Service  Appointment  of  the  612 


. 


- 


- 


~ 


-  C  -  Year  1952 

Continued  Opinion  No. 

CHIEF  Administrative  Officer  -  Rental  of  Exposition 
Auditorium,  Duty  and  Jurisdiction  as  Between 
Director  of  Property  and  634 

CHIEF  Administrative  officer  to  Assign  Duties  to  the 
Occupant  of  the  Position  of  Coroner  -  Authority 
of  623 

C  :IEF  -  Retired  -  Albert  J.  Sullivan  -  Participation  in 

Local  Politics  617 

CHILDREN  -  Death  Benefit  Rights  of  -  of  Fireman  who  Died 
Industrial  Death  -  Effect  thereon  of  Remarriage  of 
the  Widow  61 5 

CIRCULATED  by  Health  Service  ward  in  Answer  to  Certain 
Allegedly  False  Statements  made  during  a  Health 
Service  System  Election  Campaign,  be  Paid  from 
Health  Service  System  Funds  -  May  Bills  for 
Frinting  Letter  613 

CITY  and  County  of  San  Francisco  to  other  Funds  -  The 

Right  to  Temporarily  transfer  the  Money  on  Deposit 

in  the  Special  Gas  Tax  Street  Improvement  Fund  in 

the  Treasury  of  the  589 

CLAIM  to  a  Different  and  Additional  Pension  -  May  a 
Member  of  Retirement  System  Receive  Pension 
Benefits  Admittedly  due  Pending  Litigation  of 
his  593 

CLAIM  to  a  Greater  Allowance  -  May  a  Member  of   the 
Retirement  System  Receive  His  Pension  in  an 
Amount  Admittedly  Due,  While  Pursuing  his  616 

CLASSIFICATION  for  Regulatory  Purposes  of  Sellers  of 

Passenger  Space  on  Aircraft  586 

CLOSING  -  Proposed  -  of  Islais  Creek  and  Channel  Street 
Drawbridge  During  Night  Shift  and  Discontinuance 
of  Watchmen's  Services;  Effect  of  Such  Action  on 
City  and  County's  Liability  for  Damages  580 

CLOTHING  Allowance  to  Social  Service  Agency  from  Main- 
tenance of  Minor's  Fund  -  Wards  of  Juvenile  Court, 
Legality  of  6o6 

CLUBS  -  Application  of  Massage  Parlor  Ordinance  No.  6969 

to  Operations  in  632 


-  C  -  *ear  1952 

Continued  Opinion  No. 

CODE  Construed  -  Redevelopment  Project  Area,  Present 

Interest  in  Property  therein  to  be  disclosed  by 

Redevelopment  Agency  and  Certain  Municipal  Officers 

and  Employees.  Section  33236,  Health  and  Safety        629 

COLLECTOR  -  Tax  -  Entrance  Salary  for  No.  1  Eligible; 

Exempt  Position,  on  Leave  from  Lower  Paying  Civil 

Service  Position  (Walter  R.  Allen)  603 

COMMERCE  High  School  Playfield  -  Title  -  Procedure  if 

Surplus  625 

COMMITTEE  -  Board  of  Supervisors,  Effect  of  Tie  Vote  in       635 

COMPEL  Repair  of  Street  -  Edgehill  Way  -  Procedure  to         576 

COMPENSATION  Benefits,  Civil  Defense  Volunteer  Workers        609 

COMPENSATION  to  City  Officers  and  Employees  Serving  as 
Jurors  in  Court  of  Record,  Based  on  Leave  of 
Absence  -  Invalidity  of  Ordinance  Permitting  Pay- 
ment of  Normal  620 

CONDITIONS  Specified  in  Vacation  Orders  -  Present  Status 
of  Louisiana  and  Georgia  Streets  under  Street 
Vacation  Orders,  Resolution  Numbers  9^11  and  9713; 
Effect  of  631 

CONSENT  for  Adoption  of  Child  born  Five  Months  after 

Marriage  Obtained  from  Whom  -  Adoption  -  Legitimacy 
of  Child  -  Consent  of  Parents  to  Adoption  -  Relin- 
quishment for  Adoption  590 

CONSUMERS'  Refund  of  -  Guarantee  Deposits  and  Consumers' 
Advances  for  Construction  by  the  San  Francisco 
Water  Department  595 

CONTEMPT  Order  in  Re  Kenny,  Et  al.,  v.  Walsh  Et.  Al., 

No.  3506ll|  Superior  Court  -  Manner  of  Compliance       62l|. 

CONTRACT  for  Disposition  of  Dried  Sewage  Sludge  by  Sale       582 

CONTRACT  Procedural  Ordinance  where  Alteration  or  Erasure 
Appears  on  Face  of  Bid  -  Authority  of  Director  of 
Public  Works  to  Reject  Bid  under  the  Public  622 

CONTRIBUTION  for  the  Purpose  of  Butano  Forest,  The  Elec- 
torate having  Refused  to  Approve  a  Bond  Issue  for 
the  Purpose  -  May  the  Board  of  Supervisors  Approp- 
riate Funds  as  a  578 


, 


-  C  -  Year  195'2 

Continued  Opinion  No. 

C  RTROLLER  May  Legaxly  Indemnify  Member  of  Health  Service 

System  for  Private  Doctor's  Pees  591 

CORELLI  and  Ellis  Judgments  on  the  Rate  of  pay  of  General 

Foreman  Trackman  -  The  Effect  of  the  579 

CORONER  and  Public  Administrators  -  Mandatory  Promotional 

Examination  for  6lij. 

COVENANT  in  Deed  Restricting  use  of  Property  to  Insti- 
tutional Professional  or  Office  Building  is  Binding 
on  Immediate  Grantee;  Sale  of  Laurel  Heights  Property 
by  San  Francisco  Unified  School  District  583 

COVENANT  in  Deed  Restricting  use  of  Property  to  Insti- 
tutional Professional  or  Office  Building,  Sale  of 
.Laurel  Heights  Property  by  San  Francisco  Unified 
School  District;  Second  Request  (See  Opinion  No.  583)  598 

COURT  -  regality  of  Municipal  -  Reporter's  Claim  for 

Reimbursement  for  Certain  Transcript  Expense  - 
Board  of  Equalization  -  Armed  Services  Discipli- 
nary Board  600 

CRIMINAL  Trial  by  City  and  County  -  Payment  for  Reporter's 

Transcript  in  601 

CUSTODY  of  Wilbert  O'Neal  Harris  -  Did  Nevada  Court  have 
Legal  Right  to  Award  Custody  to  Mother  in  Absence 
of  Minor  ££>o. 


CHIEF  ADMINISTRATIVE  OFFICER  Year  19^2 

Opinion  No. 

AUTHORITY  of  Chief  Administrative  Officer  to  Assign 

Duties  to  the  Occupant  of  the  Position  of  Coroner      623 

MAY  Director  of  Property  Perform  Services  for  Joint 

Highway  District  No.  10?  638 

NATURE  of  Position  of  Director  of  Property  -  Whether 

Civil  Service  or  a  Non-Civil  Service  Appointment 

of  the  Chief  Administrative  Officer  612 

POWERS  of  Director  of  Property  in  Disciplinary  Pro- 
cedures under  Charter  Section  ±Sh   -  Whether 
Findings  of  Fact  are  Required  in  such  Discip- 
linary Procedures  under  Charter  Section  iSk  611 


CIVIL  SERVICE  COMMISSION  Year  1952 

Opinion  No. 

CHARTER  Sections  7,  150  and  iSk   -  May  Secretary  of  Civil 
Service  Conmission  in  1952  Approve  Timeroll  which 
Includes  a  Two  Weeks'  Period  in  1950  when  a  Certain 
Employee  (prank  J.  Florence)  was  under  Suspension, 
and  Subsequently  Exonerated  628 

EXAMINATION  Paper  (Including  Application)  Open  to  Public      581 

MANDATORY  Promotional  Examination  for  Coroner  and  Public 

Administrator  6ll| 

MANNER  of  Compliance  with  Contempt  Order  in  Re  Kenny,  Et 

al.,  v.  Walsh,  Et  al.,  No.  3506lL|.  Superior  Court       62lj. 

"SICK  LEAVE"  May  be  Defined  to  Include  Absence  Due  to 

Quarantine  or  Death  of  Relative  602 

TAX  Collector,  Entrance  Salary  for  No.  1  Eligible;  Exempt 
Position,  on  Leave  from  Lower  Paying  Civil  Service 
Position  (Walter  R.  Allen)  603 

THE  Effect  of  the  Corexli  and  Ellis  Judgments  on  the  Rate 

of  Pay  of  General  Foreman  Trackman  579 


CONTROLLER  Year  1952 

Opinion  No. 

CONTROLLER  May  Legally  Indennify  Member  of  health  Service 

System  for  Private  Doctor's  Fees  591 

FLUORIDATION  of  tfater  Supply  571]. 

FISCAL  Provisions  of  the  Charter  and  their  Application 
to  the  California  Academy  of  Sciences  in  the 
Operation  of  the  Steinhart  Aquarium  639 

LEGALITY  of  Municipal  Court  Reporter's  Claim  for  Reim- 
bursement for  Certain  Transcript  Expense  -  Board 
of  Equalization  -  Armed  Services  Disciplinary 
Board  600 

PAYMENT  for  Reporters  Transcript  in  Criminal  Trial  by 

City  and  County  601 

PUBLIC  Contract   Procedure   and  Mechanics'    Lien  ^aw  58i|. 

RECEIPT  of  Check  from  American  District  Telegraph  Com- 
pany 627 

REFUND  of  Consumers'  Guarantee  Deposits  and  Consumers' 
Advances  for  Construction  by  the  San  Francisco 
Water  Department  595 

TO  WHAT  EXTENT,  if  any,  Do  the  Procurement,  Budget  and 
Fiscal  Procedures  of  the  Charter  Apply  to  the 
Health  Service  System?  573 


-  D  -  Year  1952 

Opinion  No. 

DEATH  -  Benefit,  Charter  Section  165.2,  Sylvain  D.  Leipsic    587 

DEATH  Benefit  Rights  of  Children  of  Fireman  who  Died  In- 
dustrial Death  -  Effect  thereon  of  Remarriage  of 
the  Widow  615 

DEATH  of  Relative  -  "Sick  Leave"  -  May  be  Defined  to  In- 
clude Absence  due  to  Quarantine  602 

DEED  -  Covenant  in  -  Restricting  Use  of  Property  to  In- 
stitutional, Professional  or  Office  Building;  Sale 
of  Laurel  Heights  Property  by  San  Francisco  Unified 
School  District;  Second  Request  (See  Opinion  No.  583)  598 

DEPOSITS  and  Consumers'  Advances  for  Construction  by  the 
San  Francisco  Water  Department  -  Refund  of  Con- 
sumers' Guarantee  595 

DIFFERENT  and  Additional  Pension  -  May  a  Member  of  Retire- 
ment System  Receive  Pension  Benefits  Admittedly  Due 
Pending  Litigation  of  his  Claim  to  a  593 

DIRECTOR  -  May  -  of  Property  Perform  Services  for  Joint 

Highway  District  No.  10  638 

DIRECTOR  of  Property  in  Disciplinary  Procedures  under 
Charter  Section  133  -  Whether  Findings  of  Fact 
are  Required  in  Such  Disciplinary  Procedures 
under  Charter  Section  15I4.  -  Powers  of  611 

DIRECTOR  of  Property  -  Nature  of  Position  of  -  Whether 
Civil  Service  or  a  Non-Civil  Service  Appointment 
of  the  Chief  Administrative  Officer  612 

DIRECTOR  of  Public  rforks  to  Reject  Bid  under  the  Public 
Contract  Procedural  Ordinance  Where  Alteration  or 
Erasure  Appears  on  Face  of  Bid  -  Authority  of         622 

DISCIPLINARY  Board  -  Legality  of  Municipal  Court  Re- 
porter's Claim  for  Reimbursement  for  Certain 
Transcript  Expenses  -  Board  of  Equalization  - 
Armed  Services  .  600 

DISCONTINUANCE  of  Watchmen's  Services  -  Effect  of  Such 

Action  on  City  and  County's  Liability  for  Damages  - 
Proposed  Closing  of  Islais  Creek  and  Channel  Street 
Drawbridges  during  Night  Shift  and  580 

DISPOSITION  of  Dried  Sewage  Sludge  by  Sale  -  Contract  for     582 


- 


. 


-  D  -  Year  1952 

Continued  Opinion  No. 

DISTRICT  Telegraph  Company  for  Abrogation  of  its   Franchise 

Application  of  American  626 

DOCTOR'S  Pees  -  Controller  may  Legally  Indemnify  Member 

of  Health  Service  System  for  Private  591 

DITTIES  to  the  uccupant  of  the  Position  of  Coroner  - 

Authority  of  Chief  Administrative  Officer  to 

Assign  623 

DUTY   end  Jurisdiction   as   Between  director  of   Property  and 

Chief   Administrative  Officer   -  Rental   of  Exposition 
Auditorium  6%l± 


DEPARTMENT  OP  PUBLIC  HEALTH 


APPLICATION  of  Passage  ^arlor  Ordinance  No.  6969  to 
Operations  in  Clubs 

IS  New  License  Pee  Required  of  Tattoo  Parlor  on  Change 
of  Location? 


Year 

19! 

-V 

Opini 

on  No. 
632 
630 

DEPARTMENT  OP  PUBLIC  WORKS  Year  1952 

Opinion  No. 

AUTHORITY  of  Director  of  Public  Works  to  Reject  Bid 

Under  the  Public  Contract  Procedural  Ordinance 
Where  Alteration  or  Erasure  Apoears  on  Pace  of 
Bid  622 

PROCEDURE  to  Compel  Repair  of  Street  -  Edgehill  Way  576 

PROPOSED  Closing  of  Islais  Creek  and  Channel  Street 

Drawbridges  During  Night  Shift  and  Discontinuance 

of  Watchmen's  Services;  Effect  of  Such  Action  on 

City  and  County's   Liability  for  Damages  580 


DIRECTOR  OP  PROPERTY  Year  1952 

Opinion  No. 

COVENANT  in  Deed  Restricting  use  of  Property  to  Insti- 
tutional Professional  or  Office  Building  is 
Binding  on  Immediate  Grantee;  Sale  of  Laurel 
Heights  Property  by  San  Francisco  Unified  School 
District  583 

COVENANT  in  Deed  Restricting  use  of  Property  to  Insti- 
tutional, Professional  or  Office  Building;  Sale 
of  Laurel  Heights  Property  by  San  Francisco 
Unified  School  District;  Second  Request  (See 
Opinion  No.  583)  598 

ESTABLISHMENT  of  Cafeteria  Operation  at  Youth  Guidance 

Center  577 

PRESENT  Status  of  Louisiana  and  Georgia  Streets  under 
Street  Vacation  Orders,  Resolution  Numbers  91+11 
and  9713;  Effect  of  Conditions  Specified  in 
Vacation  Orders  631 

RENTAL  of  Exposition  Auditorium,  Duty  and  Jurisdiction 
as  Between  Director  of  Property  and  Chief  Ad- 
ministrative Officer  63i| 


DIRECTOR  OP  REDEVELOPMENT  AGENCY  Year  1952 

Opinion  No. 

EXCHANGE  of  Strip  of  Hamilton  square  for  Larger  Area 
Owned  by  Redevelopment  Agency  -  Geary  Street 
Widening  60l± 


DISASTER  COUNCIL  AND  CORPS  Year  1952 

Opinion  No. 
COMPENSATION  Benefits,  Civil  Defense  Volunteer  Workers        609 


-  E  -  Year  1952 

Opinion  No. 

EDGEHILL  Way  -  Procedure  to  Compel  Repair  of  Street         576 

EFFECT  of  Conditions  Specified  in  Vacation  Orders  - 

Present  Status  of  Louisiana  and  Georgia  Streets 

under  Street  Vacation  Orders,  Resolution  Numbers 

9lj.ll  and  9713  631 

EFFECT  of  Such  Action  on  City  and  County's  Liability 
for  Damages  -  Proposed  Closing  of  Islais  Creek 
and  Channel  Street  Drawbridges  during  Night  Shift 
and  Discontinuance  of  Watchmen's  Services  580 

EFFECT  The  -  of  the  ^orelli  and  Ellis  Judgments  on  the 

Rate  of  Pay  of  General  Foreman  Trackman  579 

EFFECT  thereon  or  Remarriage  of  the  Widow  -  Death  Benefit 
Rights  of  Children  of  Fireman  who  died  Industrial 
Death  6l5 

EFFECT  of  Tie  Vote  in  Committee  -  Board  of  Supervisors      635 

EMPLOYES  (Frank  J.  Florence)  was  under  Suspension,  and 
Subsequently  exonerated  -  Charter  Sections  7,150 
and  151}.  -  May  Secretary  of  Civil  Service  Commission 
in  1952  Approve  Timeroll  which  includes  a  Two  Weeks 
Period  in  1950  when  a  certain  628 

EMPLOYEES  -  Sections  33236,  Health  and  Safety  Code  Con- 
strued -  Redevelopment  Project  Area,  Present  Interest 
in  Property  therein  to   be  disclosed  by  Redevelopment 
Agency  and  Certain  Municipal  Officers  and  629 

EMPLOYEES  Serving  as  Jurors,  in  Court  of  Record,  Based  on 

Leave  of  Absence,  Invalidity  of  Ordinance  Permitting 
Payment  of  Normal  Compensation  to  City  Officers  and  620 

ENACT  Ordinance  Regulating  Billboards  Adjacent  to  Free- 
ways -  Number  of  Votes  Required  for  Board  of 
Supervisors  to  607 

ENTRANCE  -  Salary  for  No.  1  Eligible  -  Exempt  Position  - 
on  Leave  from  Lower  Paying  Civil  Service  Position 
(Walter  R.  Allen)  -  Tax  Collector  603 

ERASURE  Appears  on  Face  of  Bid  -  Authority  of  Director  of 
Public  Works  to  Reject  Bid  under  the  Public  Con- 
tract Procedural  Ordinance  where  Alteration  or       622 


-  S  -  Year  1952 

Continued  Opinion  No. 

ERRONEOUS  or  Illegal  -  Jurisdiction  of  Board  of  Super- 
visors Sitting  as  a  Board  of  Equalization  to 
Reduce  or  cancel  Assessments  Claimed  to  be  608 

ESTABLISHMENT  of  Cafeteria  Operation  at  Youth  Guidance 

Center  577 

EXAMINATION  Mandatory  Promotional  -  for  Coroner  and 

Public  Administrator  6II4. 

EXAMINATION  Paper  (Including  Application)  Open  to  Public    58l 

EXCEPTIONS  after  Exemptions  -  Health  Service  Board's 

Rules  -  Admission  with  59k 

EXCHANGE  of  Strip  of  Hamilton  square  for  Larger  Area 
Owned  by  Redevelopment  Agency  -  Geary  Street 
Widening  6OI4. 

EXPENSE  -  Legality  of  Municipal  Court  Reporter's  Claim 
for  Reimbursement  for  Certain  Transcript  -  Board 
of  Equalization  -  Armed  Services  Disciplinary  Board  600 

EXPOSITION  -  Rental  of  -  Auditorium,  Duty  and  Jurisdiction 
as  Between  Director  of  Property  and  Chief  Admin- 
istrative Officer  63k 

EXTENSION  -  Jessie  Street  -  Legality  of  Appropriation  for   621 


-  p  -  Year  1952 

Opinion  No. 

FACE  of  Bid  -  Authority  of  Director  of  Public  Works  to 

Reject  Bid  under  the  Contract  Procedural  Ordinance 
where  Alteration  or  Erasure  Appear  on  622 

FALSE  Statements  made  during  a  Health  Service  System 
Election  Campaign,  be  Paid  from  Health  Service 
System  Funds  -  May  Bills  for  Printing  Letter, 
Circulated  by  ^ealth  Service  Board  in  Answer  to 
Certain  Allegedly  613 

FEE  -  is  New  License  -  Required  of  Tattoo  Parlor  on 

Change  of  Location  630 

FEES  -  Controller  May  Legally  Indemnify  Member  of  Health 

Service  System  for  Private  Doctor's  591 

FINDINGS  of  Fact    are  Required  in  Such  Disciplinary  Pro- 
cedures under  Cnarter  Section  l$l\.  -  Powers   of 
Director  of  Property  in  Disciplinary  Procedures 
under  Charter   Section  131}.  -    sftiether  6BL 

FIREMAN  -  Death  Benefit  Rights  of  Children  of  -  Who 
Died  Industrial  Death  -  Effect  thereon  of  Re- 
marriage of  the  widow  6l5 

FISCAL  Procedure  of  the  Charter  Apply  to  the  Health 

Service  System  -  To  'dhat  Extent,  if  any,  do  the 
Procurement,  Budget  and  573 

FISCAL  Provisions  of  the  Charter  and  their  Application 
to  the  California  Academy  of  Sciences  in  the 
Operation  of  the  Steinhart  Aquarium  639 

FIVE  Months  after  Marriage  obtained  from  whom  -  Consent 

for  Adoption  of  Child  Born  -  Adoption  -  Legitimacy 
of  Child  -  Consent  of  Parents  to  Adoption  Relin- 
quishment for  Adoption  590 

FLOWER  Growers  upon  the  Peninsula  -  Raker  Act  -  Water 

Department  -  Sale  of  Water  to  605 

FLUORIDATION  of  Water  Supply  57^ 

FLUORIDATION  of  Water  Supply  is  not  in  Violation  of 

Sections  20703,  20751  and  26286.5  of  the  Health 

and  Safety  Code  cnc 

FOREST  -  The  Electorate  having  Refused  to  Aoprove  a 
Bond  Issue  for  the  Purpose  -  May  the  Board  of 
Supervisors  Appropriate  Funds  as  a  Contribution 
for  the  Purchase  of  Butano  £7q 


-  F  - 


Continued 


Year  1952 
Opinion  No. 


FRANCHISE  -  Application  of  American  District  Telegraph 

Company  for  Abrogation  of  its  Franchise  626 

(FRANK  J.  FLORENCE)  -  was  under  Suspension,  and  Sub- 
sequently Exonerated  -  Charter  Section  7,150  and 
15^1-  -  ^ay  Secretary  of  Civil  Service  Commission 
in  1952  Approve  Timerolls  which  Includes  a  Two 
Weeks1  Feriod  in  1950  when  a  Certain  Employee        628 

FREEWAYS  -  Number  of  Votes  Required  for  Board  of  Super- 
visors to  Enact  Ordinance  Regulating  Billboards 
Adjacent  to  607 

FUNCTION  -  The  Parking  Authority  -  Employees  Included 

Under  Social  Security  Act  -  Not  a  Proprietary         610 

FUND  -  Wards  of  Juvenile  Court,  Legality  of  Clothing 
Allowance  to  Social  Service  Agency  from  Main- 
tenance of  Minors'  6D  6 

FUNDS  -  Impounding  Bond  -  for  Recreation  Improvements        585 

FUNDS  -  Right  of  Bureau  of  Internal  Revenue  to  Levy 

upon  Patients'  -  on  Deposit  with  Superintendent 

of  Laguna  Honda  Home  572 

FUNDS  -  Right  to  Temporarily  transfer  the  money  on 

Deposit  in  the  Special  Gas  Tax  Street  Improve- 
ment Fund  in  the  Treasury  of  the  City   and  County 
of  San  Francisco  to  other  589 


FIRE  COMMISSION  Year  1952 

Opinion  No. 

RETIRED  Chief  Albert  J.  Sullivan  -  Participation  in  Local 

Politics  61? 

SALVAGE  Corps  Personnel  is  Subject  to  Chief  of  Department 

under  Section  38. 1  of  the  Charter  619 


-  G  -  Year  1952 

Opinion  No. 

GARAGE  Bids  -  St.  Mary's  Square  -  Second  Call  for  Bids       596 

GARAGE  -  St.  Mary's  Square  -  Bids  -  Offer  of  Union 

Square  Garage,  Inc.  to  withdraw  Condition  597 

GAS  Tax  Street  Improvement  Fund  in  the  Treasury  of  the 

City  and  County  of  San  Francisco  to  other  Funds  - 

Right  to  Temporarily  transfer  the  money  on 

Deposit  in  the  Special  589 

GASCLINE  Service  Station  -  Location  -  Art  Commission 

Powers  -  Airport  592 

GEARY  Street  Widening  -  Exchange  of  Strip  of  Hamilton 
Square  for  ^arger  Area  Owned  by  Redevelopment 
Agency  601). 

GENERAL  Foreman  Trackman  -  The  Effect  of  the  Core Hi 

and  Ellis  Judgments  on  the  Rate  of  Pay  of  579 

GEORGIA  Streets  under  Street  Vacation  Orders,  Resolution 
Numbers  9lj.ll  and  9713  -  Effect  of  Conditions 
Specified  in  Vacation  Orders  -  Present  Status  of 
Louisiana  and  631 

GOLDEN  Gate  Park  to  Private  Horse  Owners  -  Can  the 
Recreation  and  Park  Commission  Legally  Rent 
Stalls  at  the  Polo  Stables  in  618 

GRADE  -  Argent  Alley  -  Regulation  of  Traffic  in  - 

Supplemental  Opinion  to  Opinion  No.  533)  599 

GUARANTEE  -  Refund  of  Consumers'  Deposits  and  Con- 
sumers '  Advances  for  Construction  by  the  San 
Francisco  Water  Department  595 


-  H  -  Year  1952 

Opinion  No. 

HAMILTON  Square  for  larger  Area  Owned  by  Redevelopment 
Agency  -  Geary  Street  Widening  -  Exchange  of 
Strip  of  6014. 

HARRIS  -  Custody  of  Wilbert  O'Neal  -  Did  Nevada  Court 
have  i^egal  Right  to  Axvard  Custody  to  I-iother 
in  Absence  of  Minor  569 

HEALTH  and  Safety  Code  Construed  -  Redevelopment  Pro- 
ject Area,  Present  Interest  In  Property  therein 
to  be  Disclosed  by  Redevelopment  Agency  and  Certain 
Municipal  Officers  and  Employees.  Section  33236       629 

HEALTH  and  Safety  Code  -  Fluoridation  of  Water  Supply  is 

not  in  Violation  of  Section  20703,20751  and  26286.5 

of  the  575 

HEALTH  Service  Board,  Power  to  Engage  Attorney,  Indebtness 

to  J.  Joseph  Sullivan  571 

HEALTH  Service  Board's  Rules  -  Admission  with  Exceptions 

after  Exemptions  59^- 

HEALTH  Service  System  Funds  -  May  Bills  for  Printing 
Letter,  Circulated  by  Health  Service  Board  in 
Answer  to  Certain  Allegedly  False  Statements  made 
during  a  Health  Service  System  Election  Campaign, 
be  Paid  from  613 

HEALTH  Service  System  for  Private  Doctor's  Fees  -  Con- 
troller may  Legally  Indemnify  Member  of  591 

HEALTH  Service  System  -  to  What  Extent,  if  any,  do  the 
Procurement,  Budget  and  Fiscal  Procedures  of  the 
Charter  Apply  to  the  573 

HORSE  Owners  -  Can  the  Recreation  and  Park  Commission 
Legally  Rent  Stalls  at  the  Polo  Stables  in 
Golden  Gate  Park  to  Private  618 


HEALTH  SERVICE  BOARD  Year  1952 

Opinion  No. 

HEALTH  Service  Board,  rower  to  Engage  Attorney;  In- 
debtedness to  J.  Joseph  Sullivan  571 

HEALTH  Service  Board's  Rules  -  Admission  with  Exceptions 

after  Exemptions  59i|- 

MAY  Bills  for  Printing  Letter  Circulated  by  Health  Service 
Board  in  Answer  to  Certain  Allegedly  False  State- 
ments made  during  a  Health  Service  System  Election 
Campaign,  be  Paid  from  Health  Service  System  Funds?   613 


-  I  -  Year  1952 

Opinion  No. 

ILLEGAL  -  Jurisdiction  of  Board  of  Supervisors  Sitting 
as  a  Board  of  Equalization  to  Reduce  or  Cancel 
Assessments  Claimed  to  be  Erroneous  or  608 

IMPOUNDING  Bond  Funds  for  Recreation  Improvements  585 

INDEMNIFY  Member  of  Health  Service  System  for  Private 

Doctor's  Fees  -  Controller  may  591 

INDUSTRIAL  Death  -  Death  Benefit  Rights  of  Children  of 
Fireman  who  Died  -  Effect  thereon  of  Remarriage 
of  the  Widow  6 15 

ISLAIS  Creek  and  Channel  Street  Drawbridges  during  Night 
Shift  and  Discontinuance  of  ".atchmen's  Services; 
Effect  of  such  Action  on  City  and  County's  Liability 
for  Damages  -  Proposed  Closing  of  580 

INSTITUTIONAL  -  Covenant  in  Deed  Restricting  use  of 
Property  to  -  Irofessional  or  Office  Building 
Sale  of  laurel  Heights  Property  by  San  Francisco 
Unified  School  District  -  Second  Request  (See 
Opinion  No.  583)  598 

INSTITUTIONAL  Professional  or  Office  Building  is  Binding 
on  Immediate  Grantee  -  Sale  of  -^aurel  Heights  Pro- 
perty by  San  Francisco  Unified  School  District  - 
Covenant  in  Deed  Restricting  use  of  Property  to       583 

INTEREST  in  Property  therein  to  be  disclosed  by  Re- 
development Agency  and  Certain  Municipal  °fficers 
and  Employees.  Section  33236,  health  and  Safety 
Code  Construed  -  Redevelopment  Project  Area, 
Present  629 

INTERPRETATION  of  Sections  22  and  222  of  the  Charter  - 
Official  Misconduct  of  Member  of  the  Board  of 
Supervisors  633 

INVALIDITY  of  Ordinance  Permitting  Payment  of  Normal 
Compensation  to  City  Officers  and  Employees 
Serving  as  Jurors  in  Court  of  Record,  Based  on 
Leave  of  Absence  D20 


IS  New  License  Fee  Required  of  Tattoo  Parlor  on  Change 
of  Location? 


630 


-  J  -  Year  19^2 

Opinion  No. 

JESSIE  Street  Extension,  Legality  of  Appropriation  for        621 

JOINT  Highway  District  No.  10  -  May  Director  of  Property 

Perform  Services  for  638 

JUDGMENTS  on  the  Rate  of  Pay  of  General  Foreman  Trackman- 

The  Effect  of  the  Corelli  and  Ellis  579 

JURISDICTION  as  Between  Director  of  Property  and  Chief 
Administrative  Officer  -  Rental  of  Exposition 
Auditorium,  Duty  and  63l| 

JitrisdICTTON   of  Board  of  Supervisors  Sitting  as  a 
Board  of  Equalization  to  Reduce  or  Cancel 
Assessments  claimed  to  be  Erroneous  or  Illegal        608 

JURORS  in  Court  of  Record,  Based  on  Leave  of  Absence  - 
Invalidity  of  Ordinance  Pernitting  Payment  of 
Normal  Compensation  to  City  Officers  and  Em- 
ployees Serving  as  620 

JUVENILE  Co^rt  -  Wards  of  -  Lega±ity  of  Clothing  Allow- 
ance to  Social  Service  Agency  from  Maintenance 
of  Minors'  Fund  606 


-  K  -  Year   1952 

Opinion     No. 

KENNY  -  Manner  of  Compliance   with  Contempt  Order  in  Re   - 

et   al.,    v.   Walsh,   et    el.,  No.    35>06ll}.  Superior  Court        62lj. 


-  L  -  Year  1952 

Opinion  No. 

LAGUNA  Honda  Home  -  Right  of  Bureau  of  Internal  Revenue 
to  Levy  upon  Patients'  Funds  on  Deposit  with 
Superintendent  of  572 

LAKE  Merced  Tract  -  Leases  by  Recreation  and  rark 

Commission  636 

LAUREL  Heights  Property  by  San  Francisco  Unified  School 
District  -  Covenant  in  Deed  Restricting  use  of 
Property  to  Institutional  Professional  or  Office 
Building  is  Binding  on  Immediate  Grantee  -  Sale  of    583 

LAUREL  Heights  Property  by  San  Francisco  Unified  School 
District  -  Second  Request  (See  Opinion  No.  583) 
Covenant  in  Deed  Restricting  use  of  Property  to 
Institutional,  Professional  or  Office  Building  - 
Sale  of  598 

LEAVE  from  Lower  laying  Civil  Service  Position  -  (Walter 
Allen)  -  Tax  Collector  -  Entrance  Salary  for  No.  1 
Eligible  -  Exempt  Position  on  603 

LEAVE  of  Absence  -  Invalidity  of  Ordinance  Permitting 
Payment  of  Normal  Conpensation  to  City  ufficers 
and  Employees  Serving  as  Jurors  in  Court  of 
Record,  Based  on  620 

LEGAL  Right  to  Award  Custody  to  Mother  in  Absence  of 
Minor  -  Custody  of  Gilbert  O'Neal  Harris  -  Did 
Nevada  Court  have  569 

LEGALLY  Indemnify  Member  of  Health  Service  System  for 

Private  Doctor's  Fees  -  Controller  may  591 

LEGALLY  Rent  Stalls  at  the  Polo  Stables  in  Golden  Gate 
Park  to  Private  Horse  Owners  -  Can  the  Recreation 
and  ^ark  Commission  6l8 

LEGALITY  of  Appropriation  for  -  Jessie  Street  Extension     621 

LEGALITY  of  Clothing  Allowance  to  Social  Service  Agency 
from  Maintenance  of  Minors'  Fund  -  Wards  of 
Juvenile  Court  606 

LEGAUTY  of   Local  Regulation  of  Airline  Ticket  Sellers 

in  View  of  Senate  Bill  2690  588 


- 


[ 


-  L  -  Year  1952 

Continued  Opinion  No. 


LEGALITY  of  Municipal  Court  Reporter's  Claim  for  Re- 
imbursement for  Certain  Transcript  Expense  - 
Board  of  Equalization  -  Armed  Services  Dis- 
ciplinary Board 


600 


LEGITIMACY  of  Child  -  Consent  of  Parents  to  Adoption  - 

Relinquishment   for  Adoption  -  Consent  for  Adoption 

of  Child  Born  Five  Months  after  Marriage  Obtained 

from  Whom  -  Adoption  590 

LEI PSIC,SYL VAIN  D.  -  Death  Benefit,  Charter  Section  165.2   587 

LETTER  -  May  Bills  for  Printing  -  Circulated  by  ^ealth 

Service  Board  in  Answer  to  Certain  Allegedly  False 
Statements  made  during  a  Health  Service  System 
Election  Campaign,  be  Paid  from  Health  Service 
System  Funds  613 

LIABILITY  for  Damages  -  Proposed  Closing  of  Islais  Creek 
and  Channel  Street  Drawbridges  during  Night  Shift 
and  Discontinuance  of  Watchmen's  Services;  Effect 
of  such  Action  on  City  and  County's  Liability  for 
Damages  580 

LICENSE  Fee  Required  of  Tattoo  Parlor  on  Change  of 

Location  -  Is  New  630 

LIEN  Law  -  Public  Contract  Procedure  and  Mechanics'         %Ql\. 

LITIGATION  of  his  Claim  to  a  Different  and  Additional 
Pension  -  May  a  Member  of  Retirement  System 
Receive  Pension  Benefits  Admittedly  Due  Pending       593 

LOCATION  -  Art  Commission  Powers  -  Airport  -  Gasoline 

Service  Station  592 

LOUISIANA  -  Present  Status  of  -  and  Georgia  Streets 

Under  Street  Vacation  Orders,  Resolution  Numbers 

9l|ll  and  9713  -  Effect  of  Conditions  Specified 

in  Vacation  Orders  631 


LAGUNA  HONDA  HOME  Year  1952 

Opinion  No. 

RIGHT  of  Bureau  of  internal  Revenue  to  Levy  upon  Patients* 
Funds  on  Deposit  with  Superintendent  of  ^aguna  Honda 
Home  572 


-  M  -  Yecr  1952 

Opinion  Ho. 

MAINTENANCE  of  Minors'  Fund  -  Wards   of  Juvenile  Court  - 
Legality  of  Clothing  Allowance  to  Social  Service 
Agency  from  606 

MANDATORY  Promotional  Examination  for  Coroner  and  Public 

Administrator  6ll|. 

MANNER   of  Compliance  with  Contempt  Order  in  Re  Kenny, 
et  al.,  v.  Walsh,  et  al.,  No.  350611].  Superior 
Court  621]. 

MASSAGE  Parlor  Ordinance  No.  6969  to  Operations  in  Clubs  - 

Application  of  632 

MAY  a  Member  of  the  Retirement  System  Receive  His  Pension 
in  an  Amount  Admittedly  Due,  While  Pursuing  his 
Claim  to  a  Greater  Allowance?  616 

MAY  a  Member  of  Retirement  System  Receive  Pension 

Benefits  Admittedly  due  Pending  Litigation  of 

his  Claim  to  a  Different  and  Additional  Pension       593 

MAY  Bills  for  rrinting  Letter,  Circulated  by  Health 

Service  Board  in  Answer  to  Certsin  Allegedly  ' 

False  Statements  made   during  a  Health  Service 

System  Election  Campaign,  be  Paid  from  Health 

Service  System  Funds  613 

May  Director  of  Property  Perform  Services  for  Joint 

Highway  District  No. 10?  638 

MAY  the  Board  of  Supervisors  Appropriate  Funds  as  a 

Contribution  for  the  Purchase  of  Butano  Forest, 
The  Electorate  having  Refused  to  Approve  a  Bond 
Issue  for  the  Purpose  5?8 

MECHANICS'    Lien   Law  -    Public    Contract   Procedure    and  581]. 

MISCONDUCT   of  Member  of   the   Board  of   Supervisors   -   Inter- 
pretation of  Sections   22   and  222   of   the   Charter  - 
Official  633 

MUNICIPAL   -   Legality  of  -   Court  Reporter's   Claim  for 
Reimbursement   for   Certain  Transcript   Expense 
Board  of  Equalization  -  Armed  Services   Dis- 
ciplinary  Board  600 


-  M  -  Year  1952 

Continued  Opinion  No, 

MUNICIPAL  Officers  and  Employees  -  Section  33236, 

iaealth  and  Safety  Code  Construed  -  Redevelop- 
ment Project  Area.  Present  Interest  in  Pro- 
perty therein  to  be  disclosed  by  Redevelop- 
ment Agency  and  629 


-  N  - 


Year  1952 
Opinion  No. 


NATURE  of  Position  of  Director  of  Property;  Whether 

Civil  Service  or  a  Non-Civil  Service  Appointment 
of  the  Chief  Administrative  Officer 

NEVADA  Court  have  Legal  Right  to  Award  Custody  to  Mother 
in  Absence  of  Minor  -  Custody  of  Wilbert  U'Neal 
Harris  -  Did 

NEW  -  Is  -  License  Fee  Required  of  Tattoo  Parlor  on 
Change  of  Location 

NO.  350611].  Superior  Court  -  Manner  of  Compliance  with 
Contempt  Order  in  Re  Kenny,  St.  al.,  v.  Walsh, 
Et.  al 

NOT  a  Proprietary  Function  -  The  Psrking  Authority  - 
Employees  Included  under  Social  Security  Act 

NUMBER  of  Votes  Required  for  Board  of  Supervisors  to 
Enact  Ordinance  Regulating  Billboards  Adjacent 
to  Freeways 

NUMBERS  9l|ll  and  9713  -  Effect  of  Conditions  Specified 
in  Vacation  urders  -  Fresent  Status  of  Louisiana 
and  Georgia  Streets  under  Street  Vacation  Orders, 
Resolution 


612 

569 
630 

62I|. 

610 

607 
631 


' 


— 


-  0  -  Year  1952 

Opinion  No. 

OCCT;PANT  of  the  Position  of  Coroner  -  Authority  of 

Chief  Administrative  Officer  to  Assign  Duties 

to  the  623 

OFFER  of  Union  Square  Garage,  Inc.  to  withdraw  Con- 
dition -  St.  Mary's  Square  C-arage  -  Bids  597 

OFFICE  Building  -  Covenant  in  Deed  Restricting  use  of 
Property  to  Insitutional,  Professional  or  Sale 
of  Laurel  Heights  Property  by  San  Francisco 
Unified  School  District  -  Sect.nd  Request  (See 
Opinion  No.  583)  598 

OFFICE  Building  is  Binding  on  Immediate  Grantee  -  Sale 
of  Laurel  Heights  Property  by  San  Francisco 
Unified  Scnool  District  -  Covenant  in  Deed 
Restricting  use  of  Property  to  Institutional 
Professional  or  583 

OFFCERS  and  Employees.  Section  33236,  Health  and  Safety 
Code  Construed  -  Redevelopment  Project  Area  - 
Present  Interest  in  Property  therein  to  be  Dis- 
closed by  Redevelopment  Agency  and  Certain 
Municipal  629 

OFFICIAL  Misconduct  of  Member  of  the  Board  of  •Super- 
visors Interpretation  of  Sections  22  and  222  of 
the  Charter  633 

OPERATION  of  the  Steinhart  Aquarium  -  Fiscal  Provisions 
of  the  Charter  and  their  Application  to  the 
California  Academy  of  Sciences  in  the  639 

OPINION  -  Supplemental  -  to  Opinion  No.  533  -  Argent 

Alley,  Grade,  Regulation  of  Traffic  in  599 

ORDER  in  Re  ^enny,  Et .  Al.,  v.  Walsh,  Et .  Al . ,  No.  3506ll|. 
Superior  Court  -  Manner  of  Compliance  with  Con- 
tempt 62i| 

ORDINANCE  -  Authority  of  Director  of  Public  Works  to 

Reject  Bid  under  the  Public  Contract  Procedural 
where  Alteration  or  Erasure  Appears  on  Face  of 
Bid  622 

ORDINANCE  -  Authority  of  Director  of  Public  Works  to 

Reject  Bid  under  the  Public  Contract  Procedural 

where  Alteration  or  Erasure  Appears  en  Face  of 

Bid  62o 


-  0  -  Year  1953 

Continued  Opinion  No, 

ORDINANCE  No.  6969  to  Operations  in  Clubs  -  Application  of 

Massage  Parlor  632 

ORDINANCE  Regulating  Billboards  Adjacent  to  Freeways  Number 

of  Votes  Required  for  Board  of  Supervisors  to  Enact   607 

OWNED  by  Redevelopment  Agency  -  Geary  Street  Widening  Ex- 
change of  Strip  of  Hamilton  Square  for  Larger  Area    60lj. 


-  p  -  Year  1952 

Opinion  No. 

PAPER  -  Examination  (Including  Application)  Open  to  Public    58l 

PARKING  Authority  The  Employees  Included  under  Social 

Security  Act  -  Not  a  Proprietary  Function  610 

PARTICIPATION  in  Local  Politics  -  Retired  Chief  Albert  J. 

Sullivan  .  617 

PASSENGER  Space  on  Aircraft  -  Classification  for  Reg- 
ulatory Purposes  of  Sellers  of  586 

PATIENTS'  Funds  on  Deposit  with  Superintendent  of  Laguna 
Honda  Iiome  -  Right  of  Bureau  of  Internal  Revenue 
to  Levy  Upon  572 

PAY  of  General  Foreman  Trackman  -  The  Effect  of  the 

Corelli  and  Ellis  Judgments  on  the  Rate  of  579 

PAYMENT  for  Reporter's  Transcript  in  Criminal  Trial  by 

City  and  County  601 

PENINS^liA  -  Raker  Act  -  Water  Department  -  Sale  of  water 

to  Flower  Growers  upon  the  605 

PENSION  Benefits  Admittedly  Due  Pending  Liti^ati^n  of 

his  Claim  to   a  Different  and  Additional  -Pension  - 

May  a  nember  of  Retirement  System  Receive  593 

PENSION  -  May  a  lxember  of  the  Retirement  System  Receive 
his  -  in  an  Amount  Admittedly  Due,  While  Pur- 
suing his  Claim  to  a  Greater  Allowance  616 

PERFORM  Services  for  Joint  Highway  District  No.  10  - 

May  Director  of  Property  638 

PERMITTING  Payment  of  Normal  Compensation  to  City  Officers 
and  Employees  serving  as  Jurors  in  Court" of  Record, 
Based  on  Leave  of  Absence  -  Invalidity  of  Ordinance   620 

PERSONNEL  -  Salvage  Corps  -  is  Subject  to  Chief  of  depart- 
ment under  Section  38. 1  of  the  Charter  619 

PLEDGED  Personal  Property  to  Pledgee  thereof,  and  of  (2) 
Promissory  Notes  ss  Solvent  Credits;  Cleim  for 
Refund  of  Taxes  by  Central  Credit  Company  - 
Taxation  of  (1)  £37 


-  P  -  Year  1952 

Continued  Opinion  No, 

POSITION  -  Nature  of  -  of  Director  of  Property;  Whether 
Civil  Service  or  a  Non-Civil  Service  Appointment 
of  the  Chief  Administrative  Officer  612 

POSITION  of  Coroner  -  Authority  of  Chief  Administrative 

Officer  to  Assign  Duties  to  the  Occupant  of  the       623 

POWER  to  Engage  Attorney  -  Indebtedness  to  J.  Joseph 

Sullivan  -  Health  Service  Board  571 

POWERS  -  Airport   -  Gasoline  Service  Station  -  Location 

Art  Commission  592 

POWERS  of  Director  of  Property  in  Disciplinary  Procedures 

under  Charter  Section  15^-5  Whether  Findings  of  Fact 
are  Required  in  Such  Disciplinary  xrocedures  under 
Charter  Section  l^k  611 

PRESENT  Status  of  Louisiana  and  Georgia  Streets  under 

Street  Vacation  Orders,  Resolution  Numbers  9ij.ll 

and  9713;  Effect  of  Conditions  Specified  in 

Vacation  Orders  631 

PRINTING  Letter  -  May  Bills  for  -  Circulated  by  Health 
Service  Board  in  Answer  to  Certain  Allegedly 
False  Statements  made  during  a  Health  Service 
System  Election  Campaign,  be  Paid  from  Health 
Service  System  Funds  613 

PRIVATE  Doctor's  Fees  -  Controller  may  legally  Indemnify 

Member  of  Health  Service  System  for  591 

PRIVATE  Horse  Owners  -  Can  the  Recreation  and  Park  Com- 
mission Legally  Rent  Stalls  at  the  Polo  Stables  in 
Golden  Gate  Park  to  618 

PROCEDURE  is  Surplus  -  Commerce  High  School  Playfield  - 

Title  62£ 

PROCEDURE  to  Compel  Repair  of  Street  -  Edgenill  Way  576 

PROCUREMENT,  Budget  and  Fiscal  Procedures  of  the  Charter  - 
Apply  to  the  Health  Service  System  -  To  What  Extent 
if  any,  do  the  £70 

PROFESSIONAL  or  Office  Building  -  Covenant  in  Deed  Restrict- 
ing Use  of  Property  to  Institutional  -  Sale  of  Laurel 
Heights  Property  by  San  Francisco  Unified  School 
District  -  Second  Request  (See  Opinion  No.  583)       598 


-  P  -  Year  1952 

Continued  Opinion  No. 

PROJECT  -  Redevelopment  Project  Area  -  Present  Interest 

in  Property  therein  to  be  Disclosed  by  Redevelop- 
ment Agency  and  Certain  Municipal  Officers  and 
Employees.  Section  33236,  Health  and  Safety  Code 
Construed  629 

PROMOTIONAL  -  Mandatory  -  Examination  for  Coroner  and 

Public  Administrator  6II4. 

PROPERTY  to  Institutional  Professional  or  Office  Building 
is  Binding  on  Immediate  Grantee  -  Sale  of  Laurel 
Heights  Property  by  San  Francisco  Unified  School 
District  -  Covenant  in  Deed  Restricting  use  of        5^3 

PROPOSED  Closing  of  Islais  Creek  and  Channel  Street  Draw- 
bridges During  Night  Shift  and  Discontinuance  of 
Watchmen's  Services;  Effect  of  Such  Action  on  City 
and  County's  Liability  for  Damages  580 

PROVISIONS  -  Fiscal  -  of  the  Charter  and  their  Applications 
to  the  California  Academy  of  Sciences  in  the  Oper- 
ation of  the  Steinhart  Aquarium  639 

PUBLIC  Contract  Procedural  Ordinance  where  Alteration  or 
Erasure  Appears  on  Face  of  Bid  -  Authority  of 
Director  of  Public  ^'orks  to  Reject  Bid  under  the      622 

PUBLIC  Contract  Procedure  and  Mechanics'  Lien  Law  $Ql\. 


. 


PARKING  AUTHORITY  Year  1952 

Opinion  No. 

BIDS,   St.   Mary's   Square   Garage   -   Second  Call  for  Bids  596 

ST.     MARY'S  Square   Garage   -   Bids   -  Offer  of  Union  Square 

Garage,    Inc.    to   withdraw   Condition  597 

THE  Parking  Authority  -   Employees   Included  under  Social 

Security  Act   -  Not    a  Proprietary  Function  610 


PUBLIC  UTILITIES  COMMISSION  Year  1952 

Opinion  No. 

AIRPORT  -  Gasoline  Service  Station  -  Location  -  Art 

Commission  Powers  592 


PUBLIC  WELFARE  COMMISSION  Year  1952 

Opinion  No. 

CO  'SENT  for  Adoption  of  Child  Born  Five  Months  after  Marriage 
Obtained  from  Whom  -  Adoption  -  Legitimacy  of  Child  - 
Consent  of  Farents  to  Adoption  -  Relinquishment  for 
Adoption  590 


PURCHASER  OP  SUPPLIES  Year  1952 

Opinion  No. 
CONTRACT  for  Disposition  of  Dried  Sewage  Sludge  by  Sale       582 


-  Q  -  Year  1952 

Opinion  No. 

QUARANTINE  or  Death  of  Relative   -   "sick  Leave"    -  May  be 

Defined  to  Include   Absence   due   to  602 


-  R  -  Year  1952 

Opinion  No. 

RAKER  Act  -  Water  Department  -  Sale  of  ..ater  to  Flower 

Growers  upon  the  ■L'eninsula  605 

RATE  of  Pay  of  General  Foreman  Trackman  -  The  Effect  of 

the  Corelli  and  Ellis  Judgments  on  the  579 

RE:  Your  Letter  of  July  9,1952  -  Right  to  Temporarily 

Transfer  the  Money  on  Deposit  in  the  Special  Gas 

Tax  Street  Improvement  Fund  In  the  Treasury  of 

the  City   and  County  of  San  Francisco  to  other 

Funds  589 

RECEIPT  of  Check  from  American  District  Telegraph  Com- 
pany 627 

RECREATION  and  Park  Commission  -  Lake  Merced  Tract  - 

leases  by  636 

RECREATION  and  Park  Commission  Legally  Rent  Stalls  at 
the  Polo  Stables  in  Golden  Gate  Park  to  Private 
^orse  Owners  -  Can  the  618 

RECREATIOIT  Improvements  -  Impounding  Bond  Funds  for         585 

REDEVELOPMENT  Agency  -  Geary  Street  Widening  -  Exchange 
of  Strip  of  Hamilton  Square  for  Larger  Area  Owned 
by  6OI4. 

REDEVELOPMENT  Project  Area,  Present  Interest  in  Property 
therein  to  be  Disclosed  by  Redevelopment  Agency 
and  Certain  Municipal  Officers  and  Employees, 
Section  33236,  Health  and  Safety  Code  Construed      629 

REDUCE  or  Cancel  Assessments  claimed  to  be  Erroneous  or 
Illegal  -  Jurisdiction  of  Board  of  Supervisors 
Sitting  as  a  3oard  of  Equalization  to  608 

REFUND  of  Consumers'  Guarantee  Deposits  and  Consumers' 
Advances  for  Construction  by  the  San  Francisco 
Water  Department  £9^ 

REFUND  of  Taxes  by  Central  Credit  Company  -  Taxation  of 
(1)  Pledged  Personal  Property  to  Pledgee  thereof; 
and  of  (2)  Promissory  Notes  as  Solvent  Credits* 
Claim  for 


REGULATING  Billboards  Adjacent  to  Freeways  -  Number  of 

Votes  Required  for  Board  of  Supervisors  to  Enact 
Ordinance 


637 


607 


- 


■ 


' 


-  R  -  Year  1952 

Continued  Opinion  No 

REGULATION  of  Airline  Ticket  Sellers  in  View  of  Senate 

Bill  2690  -  Legality  of  Local  588 

REGULATION  of  Traffic  in  -  (Supplemental  Opinion  to 

Opinion  No.  533)  -  Argent  Alley,  Grade  599 

REGULATORY  Purposes  of  Sellers  of  Passenger  Space  on 

Aircraft  -  Classification  for  586 

REJECT  Bid  under  the  Public  Contract  Procedural  Ordinance 

where  Alteration  or  Erasure  Appears  on  Pace  of  Bid  - 
Authority  of  Director  of  Public  Works  to  622 

RELATIVE  -  "Sick  Leave"  May  be  Defined  to  Include  Absence 

due  to  Quarantine  or  Death  of  602 

RELINQUISHMENT  for  Adoption  -  Consent  for  Adoption  of 
Child  born  Five  Months  after  Marriage  Obtained 
from  Whom  -  Adoption  -  Legitimacy  of  Child  - 
Consent  of  Parents  to  Adoption  590 

RENTAL  of  Exposition  Auditorium,  Duty  and  Jurisdiction 
as  Between  Director  of  Property  and  Chief  Ad- 
ministrative Officer  63I4. 

REPAIR  of  Street  -  Procedure  to  Compel  -  Edgehill  Way       576 

REPORTER'S  Claim  for  Reimbursement  for  Certain  Transcript 
Expense  -  Board  of  Equalization  -  Armed  Services 
Disciplinary  Board  -  Legality  of  Municipal  Court     600 

REPORTER'S  -  Payment  for  -  Transcript  in  Criminal  Trial 

by  City  and  County  601 

RESOLUTION  Numbers  9^4-11  and  9713;  Effect  of  Conditions 
Specified  in  Vacation  Orders  -  Present  Status  of 
Louisiana  and  Georgia  Streets  under  Street  Vacation 
Orders  631 

RESTRICTING  -  Covenant  in  Deed  -  Use  of  Property  to  In- 
stitutional, Professional  or  Office  Building  - 
Sale  of  ^aurel  Heights  Property  by  San  Francisco 
Unified  School  District  -  Second  Request  (See 
Opinion  No.  583)  599 

RESTRICTING  use  of  Property  to  Institutional  Professional 

or  Office  Building  is  Binding  on  Immediate  Grantee  - 
Sale  of  Laurel  Heights  Property  by  San  Francisco 
Unified  School  District  -  Covenant  in  Deed  583 


-  R  -  Year  1952 

Continued  Opinion  No, 

RETIRED  Chief  Albert  J.  Sullivan  -  Participation  in  Local 

Politics  617 

RETIREMENT  -  May  a  Member  of  -  System  Receive  Pension 

Benefits  Admittedly  Due  Pending  litigation  of  his 
Claim  to  a  Different  and  Additional  tension        593 

RETIREMENT  Hay  a  Member  of  the  -  System  Receive  his 
Pension  in  an  Amount  Admittedly  Due,  While 
Pursuing  his  Claim  to  a  Greater  Allowance  616 

RIGHT  of  Bureau  of  Internal  Revenue  to  j-jevy  upon 

Patients'  Funds  on  Deposit  with  Superintendent 

of  Lsguna  Honda  Home  572 

RIGHTS  -  Death  Benefit  -  of  Children  of  Fireman  who  Died 
Industrial  Death  -  Effect  thereon  of  Remarriage 
of  the  "-aidow  6l5 

RULES  -  Health  Service  Board's  -  Admission  with  Excep- 
tions after  Exemption  59^ 


RECREATION  AND  PARK  DEPARTMENT         Year   1952 

Opinion  No. 

CAN  the  Recreation  and  Park  Commission  Legally  Rent  Stalls 
at  the  Polo  Stables  in  Golden  Gate  Psrk  to  Private 
Horse  Owners?  6l8 

IMPOUNDING  Bond  Funds  for  Recreation  Improvements  <?Q$ 

LAKE  Merced  Tract  -  Leases  by  Recreation  and  Park  Commission      636 


REDEVELOPMENT  AGENCY  Year  1952 

Opinion  No. 

REDEVELOPMENT  Project  Area,  Present  Interest  in  Property- 
there  in  to  be  Disclosed  by  Redevelopment  Agency  and 
Certain  Municipal  Officers  and  Employees,  Section 
33236,  Health  and  Safety  Code  Construed  629 


RETIREMENT   BOARD  Year   1952 

Opinion  No. 

DEATH  Benefit,  Charter  Section  165.2,  Sylvaln  D.  ^eipsic       53? 

DEATH  Benefit  Rights  of  Children  of  Fireman  who  Died 

Industrial  Death  -  Effect  thereon  of  Remarriage 

of  the  Widow  6l5 


-  S  -  Year  1952 

Opinion  No. 

SALARY  -  Tax  Collector,  Entrance  -  for  No.  1  Eligible 

Exempt  Position,  on  Leave  from  Lower  Paying  Civil 
Service  Position  (Walter  R.  Allen)  603 

SALE  of  ijaurel  Heights  Property  by  San  Francisco  Unified 
School  District  -  Covenant  in  Deed  Restricting  use 
of  Property  to  Institutional,  Professional  or  Office 
Building  is  Binding  5>c33 

SALE  of  laurel  Heights  Property  by  San  Francisco  Unified 

School  District;  Second  Request  (See  Opinion  No.  583) 
Covenant  in  Deed  Restricting  use  of  Property  to 
Institutional,  Professional  or  Office  Building        598 

SALE  of  Water  to  Flower  Growers  upon  the  Peninsula  605 

SALVAGE  Corps  Personnel  is  Subject  to  Chief  of  Department 

under  Section  38. 1  of  the  Charter  619 

SECRETARY  of  Civil  Service  Commission  in  1952  Approve 
Timeroll  which  Includes  a  Two  Weeks'  Period  in 
1950  when  a  Certain  Employee  (Frank  J.  Florence) 
was  under  suspension,  and  Subsequently  Exonerated  - 
Charter  Section  7,150  and  151+  -  May  628 

SECTION  165.2  -  Sylvain  D.  Leipsic  -  Death  Benefit  - 

Charter  587 

SECTION  33236,  Health  and  Safety  Code  Construed  -  Re- 
development Project  Area.  Present  Interest  in  Pro- 
perty therein  to  be  disclosed  by  Redevelopment 
Agency  and  Certain  Municipal  Officers  and  Em- 
ployees 629 

SECTIONS  22  and  222  of  the  Charter  -  Interpretation  of  - 
Official  Misconduct  of  ^ernber  of  the  Board  of 
Supervisors  633 

SECTIONS  20703,20751  and  26286.5  of  the  Health  and 

Safety  Code  -  Fluoridation  of  Water  Supply  is 

not  in  Violation  of  57^ 

SELLERS  of  Passenger  Spoce  on  Aircraft  -  Classification 

for  Regulatory  Purposes  of  586 

SENATE  Bill  2690  -  Legality  of  Local  Regulation  of 

Airline  Ticket  Sellers  in  View  of  588 


-  3  -  Year  1952 

Continued  Opinion  No. 

SERVICE  Station  -  Gasoline  -  Airport  -  Location  -  Art 

Commission  Powers  592 

SERVICES  for  Joint  Highway  District  Wo.  10  -  Fay 

Director  of  Property  Perform  63° 

SERVING-  as  Jurors  in  Court  of  Record,  Based  on  Leave 
of  Absence  -  Invalidity  of  Ordinance  Permitting 
Payment  of  Normal  Compensation  to  City  Officers 
and  Employees  620 

SEWAGE  Sludge  by  Sale  -  Contract  for  Disposition  of 

Dried  582 

"SICK  LEAVE"  Hay  be  Defined  to  Include  Absence  Due  to 

Quarantine  or  Death  of  Relative  602 

SITTING  -  Jurisdiction  of  Board  of  Supervisors  -  as  a 
Board  of  Equalization  to  Reduce  or  Cancel  Asses- 
ments  claimed  to  be  Erroneous  or  Illegal  608 

SOCIAL  Security  Act  -  Not  a  Proprietary  Function  -  The 

Parking  Authority  -  Employees  Included  under  610 

SOCIAL  Service  Agency  from  Maintenance  of  Minors '  Fund- 
Wards  of  Juvenile  Court,  Legality  of  Clothing 
Allowance  to  606 

SOLVENT  Credits  -  Claim  for  Refund  of  Taxes  by  Central 
Company  -  Taxation  of  (1)  Fledged  Personal  Pro- 
perty to  Pledgee  thereof,  and  of  (2)  Promissory 
Notes  as  637 

SPECIAL  Gas  Tax  Street  Improvement  Fund  in  the  Treasury 
of  the  City  and  County  of  San  Francisco  to  other 
Funds  -  Right  to  Temporarily  transfer  the  Money 
on  Deposit  in  the  589 

ST.  MARY'S  Square  Garage  -  Bids  -  Offer  of  Union  Square 

Garage,  Inc.  to  Withdraw  Condition  597 

ST.  MARY'S  Square  Garage  -  Bids  -  Second  Call  for  Bids         596 

STALLS  -  Can  the  Recreation  snd  Park  Commission  Legally 
Rent  -  at  the  Polo  Stables  in  Golden  Gate  Park  to 
Private  Horse  Owners  618 

STATEMENTS  -  May  Bills  for  Printing  Letter,  Circulated  by 
Health  Service  Board  in  Answer  to  Certain  Allegedly 
False  -  made  during  a  Health  Service  System  Election 
Campaign,  be  Paid  from  Health  Service  System  Funds       613 


-  S  -  Year  1952 

Continued  Opinion  No. 

STATUS  -  Present  -  of  Louisiana  and  Georgia  Streets  under 
Street  Vacation  Orders,  Resolution  Numbers  9lp-l 
and  9713  -  Effect  of  Conditions  Specified  in 
Vacation  Orders  631 

STEINHART  Aquarium  -  Fiscal  Provisions  of  the  Charter  and 
their  Application  to  the  California  Academy  of 
Sciences  in  the  Operation  of  the  639 

STREET  -  Jessie  -  Extension,  Legality  of  Appropriation  for       621 

STREET  -  Procedure  to  Compel  Repair  of  -  Sdgehill  Way  576 

STRIP  -  Exchange  of  -  of  Hamilton  Square  for  Larger  Area 
Owned  by  Redevelopment  Agency  -  Geary  Street 
Widening  601}. 

SULLIVAN  -  Health  Service  Board,  Power  to  Engage  Attorney 

Indebtedness  to  J.  Joseph  571 

SULLIVAN  -  Retired  Chief  Albert  J.  -  Participation  in  Local 

Politics  617 

SUPERIOR  Court  -  Manner  of  Compliance  with  Contempt  Order 

in  Re  Kenny,  et  al.,  v„  Walsh,  et  al .  No.  350611).         62i|. 

SUPPLEIiENTAL  Opinion  to  Opinion  No.  533  -  Argent  Alley, 

Grade,  Regulation  of  Traffic  in  599 

SUPPLY  -  Fluoridation  of  Water  57^ 

SURPLUS  -  Commerce  Nigh  School  Playfield  -  Title  -  Procedure 

if  625 


-  T  -  Year  1952 

Opinion  No. 

TATTOO  Parlor  on  Change  of  Location  -  Is  New  License  Pee 

Required  of  630 

TAX  Collector,  Entrance  Salary  for  No.  1  Eligible;  Exempt 
Position,  on  Leave  from  Lower  Paying  Civil  Service 
Position.  (Walter  R.  Allen)  603 

TAXATION  of  (1)  Pledged  Personal  Property  to  Pledgee  thereof, 
and  of  (2)  Promissory  Notes  as  Solvent  Credits:  Claim 
for  Refund  of  Taxes  by  Central  Credit  Company  637 

TELEGRAPH  Company  for  Abrogation  of  its  Franchise  -Application 

of  American  District  626 

TEMPORARILY  -  Right  to  -  Transfer  the  Money  on  Deposit  in  the 

Special  Gas  Tax  Street  Improvement  Fund  in  the  Treasury 

of  the  City  and  County  of  San  Francisco  to  other  Funds   589 

THE  Effect  of  the  Corelli  and  Ellis  Judgments  on  the  Rate  of 

Pay  of  General  Foreman  Trackman  579 

THE  Parking  Authority  -  Employees  Included  under  Social  Security 

Act  -  Not  a  Proprietary  Function  610 

TICKET  -  Legality  of  Local  Regulation  of  Airline  -  Sellers 

in  View  of  Senate  Bill  2690  588 

TIMER OLL  which  Includes  a  Two  Weeks'  Period  in  1950  when  A 
Certain  Employee  (Frank  J.  Florence)  was  under  Sus- 
pension and  Subsequently  Exonerated  -  Charter  Sections 
7,150  and  151+  -  May  Secretary  of  Civil  Service  Cora- 
mission  in  1952  Approve  628 

TO  What  Extent,  if  any,  do  the  Procurement,  Budget  and  Fiscal 
Procedures  of  the  Charter  Apply  to  the  health  Service 
System?  573 

TRACT  -  Lake  Merced  -  Leases  by  Recreation  and  Park  Commission    636 

TRAFFIC  in  -  Argent  Alley,  Grade,  Regulation  of  -  (Supplemental 

Opinion  to  Opinion  No.  533)  599 

TRANSCRIPT  Expense   -   Board  of  Equalization  -  Armed  Services 
Disciplinary  Board  -   Legality   of  Municipal  Court 
Reporter's   Claim     for  Reimbursement  for  600 

TRANSCRIPT   in   Criminal   Trial   by   City  and  County  -   Payment 

for  Reporter's  601 


-  U  -  Year  1952 

Opinion  No. 

UNION  Square  Garage,  Inc.  to  withdraw  Condition  -  St.  Mary's 

Square  Garage  -  Bids  -  Offer  of  597 

USE  -  Covenant  in  Deed  Restricting  -   of  Prooerty  to  In- 
stitutional Professional  or  Office  Building  is 
Binding  on  Immediate  Grantee;  Sale  of  Laurel  Heights 
Property  by  San  Francisco  Unified  School  District        583 

USE  of  Property  to  Institutional,  Professional  or  Office 

Building  -  Sale  of  laurel  Heights  iroperty  by  San 

Francisco  Unified  School  District  -  Second  Request 

(See  Opinion  No.  583)  -  Covenant  in  Deed  Restricting     598 
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Opinion  No. 

VACATION  Orders  -  Present  Status  of  Louisiana  and  Georgia 
Streets  under  Street  -  Resolution  Numbers  9i)-ll 
and  9713  -  Effect  of  Conditions  Specified  in 
Vacation  Orders  631 

VIOLATION  of  Sections  20703,  20751   and  26286.5  of  the 

Health  and  Safety  Code  -  Fluoridation   of  ,/ater 

Supply  is  not  in  575 

VOLTJNTS-IR  Workers  -  Compensation  benefits,  Civil  Defense  609 

VOTE  in  Coiiimittee  -  Board  of  Supervisors,  Effect  of  Tie  635 

VOTES  -  Number  of  -  Required  for  Board  of  Supervisors  to 
Enact  Ordinance  Regulating  Billboards  Adjacent 
to  Freeways  607 


-  W  -  Year  195' 

Opinion  No 

WALSH,  Et.  Al.,  No.  350611].  Superior  Court  -  Manner  of  Com- 
pliance with  Contempt  Order  in  Re  Xl-enny,  Et .  Al.      621}. 

WARDS  of  Juvenile  Court,  Legality  of  Clothing  Allowance  to 
Social  Service  Agency  from  Maintenance  of  Minors ' 
Fund  606 

WATER  Department  -  Refund  of  Consumers'  Guarantee  Deposits 
and  Consumers'  Advances  for  Construction  by  the 
San  Francisco  595 

WATER  Department  -  Sale  of  Water  to  Flower  Growers  upon 

the  Peninsula  -  Raker  Act  605 

WATER  -  Fluoridation  of  571}- 

WATER  -  Fluoridation  of  -  Supply  is  not  in  Violation  of 
Sections  20703,  20751  and  2686.5  of  the  Health 
and  Safety  Code  575 

WIDENING  -  Exchange  of  Strip  of  Hamilton  Square  for  Larger 

Area  Owned  by  Redevelopment  Agency  -  Geary  Street     601}. 

WIDOW  -  Death  Benefit  Rights  of  Children  of  Fireman  who 
Died  Industrial  Death  -  Effect  thereon  of  Re- 
marriage of  the  6l5 

WILBERT  O'NEAL  HARRIS  -  Custody  of  -  Did  Nevada  Court  Have 
Legal  Right  to  Award  Custody  to  Mother  in  Absence 
of  Minor  569 

WITHDRAW  Condition  -  St.  Mary's  Square  Garage  -  Bids  - 

Offer  of  Union  Square  Garage  Inc.  to  597 

WORKERS  -  Compensation  Benefits,  Civil  Defense  Volunteer     609 


WATER  DEPARTMENT  Year  1952 

Opinion  No. 

WATER  Department  -  Sale  of  ieter  to  Flower  Growers  upon 

the  Peninsula  -  Raker  Act  605 


-  Y  -  Year  1952 

Opinion  No . 

YOUTH  Guidance  Center-  Establishment  of  Cafeteria  Operation 

at  577 


YOUTH  GUIDANCE  CENTER  Year  1952 

Opinion  No. 

CUSTODY  of  Wilbert  0 'Neal  Harris  -  Did  Nevada  Court  have 

Legal  Right  to  Award  Custody  to  Mother  in  Absence 

of  Minor  £69 

V.ARDS  of  Juvenile  Court,  Legality  of  Clothing  Allowance  to 
Social  Service  Agency  from  Maintenance  of  Minors' 
Fund  606 


OPINION  NO.   569 
July  1,   1952 


SUBJECT:    CUSTODY  OF  WILBERT   O'NEAL  H^ lira 3— DID  NEVADA 
COURT   HAVE  LEGAL   RIGHT    i'O   AiARD  CUSTODY   TO 
MOTHER    IN  ABSENCE   OP   MINOR. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"May  we  have  your  opinion  in  regard  to  the  questions  raised 
in  the  situation  appearing  below: 

"Wilbert  O'Neal  Harris,  age  15  years,  was  made  a  ward  of 
the  San  Francisco  Juvenile  Court  on  November  15,  1950  at 
the  request  of  the  San  Francisco  Presbyterian  Orphanage 
and  Farm  (Sunnyhills)  at  San  Anselmo,  Calif,  where  he 
was  placed  by  his  mother  on  February  1,  191+8.   The  parents 
were  separated  in  July,  19U8 .   The  father  has  continued  to 
reside  in  San  Francisco  since  the  separation,  whereas  the 
mother  took  up  residence  in  Alameda  County, 

"On  June  26,  1951 >  the  mother  secured  a  divorce  from  the 
boy's  father  in  Fallon,  Nevada.   The  County  Clerk  in  that 
County  has  on  file  an  Appearance  and  Waiver  by  the  father, 
signed  before  a  Notary  Public  in  and  for  the  City  and  County 
of  San  Francisco  on  the  28th  day  of  May,  1951.  The  mother 
was  awarded  sole  custody  of  the  boy  although  the  child  was 
not  present  in  Court  at  the  time  of  the  hearing,  having  been 
in  residence  at  Sunnyhills  at  the  time.  The  mother  married 
again  in  Reno,  Nevada,  on  July  Ij.,  1951 »  to  a  man  who  was  a 
resident  of  Oakland,  Calixornia,  and  she  returned  to  Oakland 
with  him  and  has  resided  continuously  in  that  county  since 
her  marriage. 

"Since  the  mother  will  have  established  residence  of  one 
year  in  Oakland  in  July,  1952,  we  requested  the  Alameda 
County  Probation  Office  to  accept  transer  of  this  case 
under  the  provisions  of  Section  880-F  of  the  Welfare  & 
Institutions  Code.   However,  the  Alameda  County  Probation 
Office  is  reluctant  to  accept  transfer  of  the  case  in  July, 
1952  because  of  several  questions  which  appear  to  need 
clarification,  to  wit: 

"l.   Since  the  boy  did  not  appear  before  the  Nevada  court 
at  the  time  of  the  divorce,  did  the  Nevada  court  have  jur- 
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custody 
isdiction  to  award/to  the  mother?  If  the  Nevada  court 
did  not  have  jurisdiction,  can  the  findings  of  the  Nevada 
court  be  collaterally  attacked  at  the  transfer  hearing? 

"2,   If  the  findings  of  the  Nevada  court  as  to  custody 
cannot  be  recognized,  would  Section  17.1  of  the  Welfare 
&  Institutions  Code  apply--namely  ,  that  the  residence  of 
the  child  continues  to  be  set  by  the  father. 

"3.  For  purposes  of  establishing  residence  under  Section 
880-E  of  the  Welfare  &  Institutions  Code,  must  the  mother 
re-establish  residence  in  Alameda  County  beginnin, ,  in  July, 
1951 »  or  would  she  automatically  acquire  residence  by  her 
marriage  to  a  man  who  had  Alameda  County  residence  at  the 
time  she  married  him? 

"i±.   Can  the  mother  establish  residence  of  her  son  because 
her  residence  in  turn  is  established  by  her  present  husband, 
or  xrould  she  thus  be  doing  something  indirectly  which  could 
not  be  done  directly,  in  that  the  boy  never  lived  with  the 
mother  while  she  was  living  separately  and  apart  from  the 
father?  Does  not  Section  17.1  of  the  Welfare  and  Ing0^t^ 
tions  Code  continue  to  set  residence  in  San  Francisco/wnere 
the  father  continues  to  reside? 

"5.   The  language  used  in  the  County  of  Los  Angeles  vs.  Superior 
Court,  128  C.A.  522,  would  indicate  that  residence  under  the 
Juvenile  Court  lavr  is  determined  to  some  extent  by  the  resi- 
dence of  the  person  owing  the  ward  involved  the  duty  ox"  sup- 
port.  Is  this  valid  in  the  instant  case? 

"Your  early  attention  with  respect  to  the  foregoing  will  be 
sincerely  appreciated  inasmuch  as  this  case  will  appear  on 
calendar  in  July  for  transfer  proceedings  and  we  will  be 
guided  by  your  opinion." 

OPINION 

In  answer  to  your  first  question,  you  are  advised  that  the 
Nevada  court  had  no  jurisdiction  to  award  custody  of  the  minor  child 
to  the  mother.   Under  the  facts  disclosed  by  your,  i.e.  that  the 
child,  throughout  the  entire  pendency  of  the  Nevada  divorce  proceed- 
ings, remained  a  resident  and  domiciliary  of  California,  and  at  no 
stage  thereof  was  even  temporarily  before  the  Nevada  court,  under 
these  conditions  the  Nevada  court  lacked  jurisdiction  to  make  a  valid 
custody  order.   (SAMPSELL  v.  SUPERIOR  COURT,  32  Cal.  (2)  763;  FOSTER 
v.  FOSTEk,  8  Cal.  (2)  719)     The  fact  of  the  voluntary  appearance 
of  the  child's  father  in  the  Nevada  court,  while  effective  to  give 
the  court  in  personam  jurisdiction  over  such  father,  is  immaterial 
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on  the  custody  aspect  of  the  Nevada  decree;  for,  as  above  stated, 
the  court  there  lacked  jurisdiction  of  the  child,  i.e.,  the  subject 
matter  of  the  custody  phase,  and  the  parties  to  the  divorce  action 
could  not  confer,  whatever  the  nature  of  their  consent  to  litigating 
the  custody  issue,  such  jurisdiction  over  subject  matter.   (SAMPS^LL 
vs.  SUPERIOR  COURT,  supra;  HARRINGTON  vs.  SUPERIOR  COURT,  19k   Cal. 
185;  TAYLOR  vs.  TAYLOR,  192  Cal.  71)    Hence,  the  judgment  of  the 
Nevada  court,  on  the  custody  aspect,  was  void,  and  subject  to  col- 
lateral attack.   (15  Cal.  Jur.  l\.9) 

Further  answering  the  first  question,  a  judgment  of  a  court 
of  record  of  another  state  may  always  be  shown  by  evidence  outside 
the  record  and  even  in  opposition  to  recitals  in  the  judgment,  that 
the  court  was  without  jurisdiction  either  of  the  subject  matter  or 
of  the  parties.   (15  CAL.  JUR,  2\\$   and  cases  cited  therein) 

A  void  judgment  may  be  attacked  collaterally  by  parties  or 
strangers f  providing  that,  as  to  such  strangers,  some  interest  or 
right  is  prejudiced  by  such  judgment,   (15  GAL,  JUR,  55-56)    The 
possibility  herein  that  the  child's  father  might  be  estopped  to  deny 
the  propriety  of  the  Nevada  custody  award  (see  general  estoppel 
principles  discussed  in  ESTATE  of  SMITH,  86  Cal.  App.  (2)  l£6) 
does  not,  in  my  opinion,  affect  the  conclusions  herein  drawn.   Since 
the  father  is  not  involved  in  such  transfer  proceeding,  no  question 
concerning  estoppel  as  to  him  is  presented, 

2,  The  answer  to  your  second  question  is  in  the  affirmative. 
The  minor's  residence  would  be  detormined  by  Section  17.1  of  the 
Welfare  and  Institutions  Code, 

3.  For  the  purpose  of  establishing  residence  under  Sec.  880-b 
of  the  ,relfare  and  Institutions  Code  her  residence  in  Oakland  would 
date  from  July  ij.,  1951,  the  date  of  her  marriage  to  an  Oakland 
resident,   (GOVT.  CODL,  Sec,  2I4J4.;  Restatement,  Conflict  of  Laws, 
sec.  27) 

I4.,  Section  17.1  of  the  welfare  and  Institutions  Code  con- 
tinues to  set  the  residence  of  the  minor  in  San  Francisco  County 
where  the  father  continues  to  reside. 
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5.   The  case  of  LOS  ANGELES  COUNTY  v.  SUPERIOR  COURT, 
128  C>,  522  vrould  have  no  application  to  the  facts  of  the  prob- 
lem at  hand.   That  case  held  that  the  residence  of  an  illegitimate 
unmarried  minor  is  the  residence  of  the  mother.  You  are  advised 
accordingly. 

Respectfully  submitted, 


DION  R,  HOLfl, 
City  Attorney 


EFD 


To:  Youth  Guidance  Center 
375  i'oodside  Avenue 
San  Francisco  16,  California 

Attention:   Mr.  Thomas  F,  Strycula 

Supervisor,  Probation  Services 


OPINION   NO.    570  NOT  ISSUED 


OPINION  NO.  571 
July  2,  1952 


SUBJECT:   HEALTH  SERVICE  BOARD,  POWER  TO  ENGAGE 
ATTORNEY:  INDEBTEDNESS  TO  J.  JOSEPH 
SULLIVAN. 


Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 


REQUEST 

"We  are  writing  to  ask  your  written  opinion  as 
to  the  legality  of  payment  by  the  Health  Service  Board 
of  the  enclosed  bill  for  $1600  for  legal  services  of 
J.  Joseph  Sullivan,  Esquire.   The  circumstances  are  as 
follows: 

"In  connection  with  the  controversy  over 
action  of  the  Health  Service  Board  December  19,  1951 
terminating  the  membership  of  all  employees  earning 
in  excessof  $6000  per  year  who  failed  to  file  voluntary 
requests  for  continuation  of  membership,  the  Health 
Service  Board,  on  February  8,  1952,  by  resolution, 
authorized  the  Publicity  and  Public  Relations  Commit- 
tee of  the  Health  Service  Board 

"'to  hire  counsel  to  defend  or  initiate  or 
in  any  other  manner  take  any  and  all  legal 
action  which  the  committee  deems  necessary 
on  behalf  of  the  Health  Service  Board  to 
prevent  the  Controller  or  any  other  person, 
organization  or  body  from  impounding,  freez- 
ing, restricting  or  in  any  manner  withhold- 
ing from  or  preventing  the  Health  Service 
Board  from  disbursing  the  funds  which  have 
been  deductedor  may  be  deducted  from  the 
compensation  of  employees  for  the  purposes 
of  the  Health  Service  System. 

"'..  That  the  Publicity  and  Public  Relations 
Committee  shall  have  full  power  without 
limitation  to  act  for  the  Health  Service 
Board  to  carry  out  any  and  all  of  the  pro- 
visions of  this  resolution  and  the  reso- 
lutions which  were  duly  adopted  by  the 
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Health  Service  Board  on  December  19,  1951 
and  January  16,  1952.* 

"Thereafter  on  March  2lj.,  1952,  a  letter  was  di- 
rected to  J.  Joseph  Sullivan,  Esq.,  signed  by  all  members 
of  the  Publicity  and  Public  Relations  Committee,  'on  be- 
half of  the  Health  Service  3oard,  authorizing  your  (Mr, 
Sullivan's)  retention  as  counsel,  with  the  right  to 
associate  additional  counsel  with  yourself  in  the 
premises  to  defend,  initiate  or  in  any  other  manner 
take  any  and  all  a  ction  on  behalf  of  the  Health 
Service  Board,  in  any  court  of  competent  jurisdiction, 
either  directly  or  indirectly,  to  prevent  the  Con- 
troller or  any  other  person,  organization  or  body  from 
impounding,  freezing,  restricting  or  in  any  manner 
withholding  from  or  preventing  the  Health  Service 
Board  from  disbursing  the  funds  which  have  been  de- 
ducted or  may  be  deducted  from  the  compensation  of 
employees  for  the  purposes  of  the  Health  Service 
System,  including  the  right  to  appeal  therefrom  as 
you  may  deem  necessary  under  the  circumstances,  such 
authorization  to  include  any  and  all  matters  pertaining 
to  the  resolutions  duly  adopted  on  December  19,  1951 
and  dates  subsequent  thereto  by  the  Health  Service 
B0ard.» 

"Thereafter,  on  May  21st,  1952,  the  Health  Ser- 
vice Board,  constituted  of  nine  directors,  all  present, 
of  whom  three  were  new  directors  replacing  three  former 
directors,  passed  a  resolution 

"'.  •  •  that  all  services  of  J.  Joseph  Sullivan, 
Esq.,  to  the  Health  Service  B0ard  are  hereby  dispensed 
with  and  his  authority  to  act  on  behalf  of  the  Health 
Service  Board,  as  attorney  or  otherwise,  in  connection 
with  any  dispute  or  suit  with  the  Controller  or  in  any 
other  connection,  is  hereby  revoked  and  terminated; 
and  J.  Joseph  Sullivan,  Esq.,  is  hereby  dismissed 
as  attorney  for  the  Health  Service  Board; 

"'.  .  •  that  J.  Joseph  Sullivan,  Esq.,  is  forth- 
with apprised  by  registered  mail,  return  receipt  re- 
quested, of  this  resolution  terminating  his  authority 
to  act  on  behalf  of  the  Board.' 
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Letter  dated  May  22,  1952,  quoting  the  above  reso- 
lution was  sent,  registered  mail,  to  J.  Joseph 
Sullivan,  Esq.,  and  his  return  receipt  is  on  file. 

"Thereafter  bill  per  the  enclosed  was  received 
and  presented  in  the  usual  manner  for  authorization 
by  the  Board  at  the  regular  meeting  May  27th,  1952. 
The  Board  withheld  authorization  and  directed  that 
the  matter  be  carried  over  for  an  opinion  of  the 
City  Attorney  as  to  the  legality  of  payment  in  view 
of  all  of  the  circumstances." 


OPINION 


The  bill  you  enclose  is  for  legal  services  rendered  in  the 
matter  of  Harry  D.  Ross,  Controller,  v.  George  W.  Cuniffe,  et  al., 
as  members  of  the  Health  Service  Board,  Superior  C0urt  No»  I|.l5857« 

The  suit  arose  in  this  way:   On  December  19*  1951*  the 
Health  Service  B0ard  passed  a  resolution  purporting  to  terminate, 
as  of  January  15*  1952,  the  membership  in  the  Health  Service 
System  of  all  employees  earning  in  excess  of  $6000  per  year,  and  al- 
lowing them  prior  to  that  date  to  make  application  for  reinstatement 
on  the  forms  and  in  the  manner  and  subject  to  any  and  all  conditions 
which  may  be  prescribed  by  the  Health  Service  Board. 

Inasmuch  as  member  contributions  to  the  Health  Service  Sys- 
tem are  required  to  be  made  by  deductions  by  the  Controller  from 
salary  warrants,  it  became  necessary  for  the  Controller  to  ascertain 
whether  this  resolution  was  valid  and  whether  on  and  after  January 
15*  1952,  he  should  continue  to  make  deductions  from  the  salaries 
of  the  affected  employees.  He  asked  for  my  opinion.   On  January  8, 
1952,  I  advised  him  that  the  resolution  was  invalid.  The  Health 
Service  Board  rejected  my  opinion  and  on  February  20,  1952,  sent 
the  Controller  a  list  containing  the  names  of  ijl).  employees  and  ad- 
vised him  that  "no  sums  are  to  be  deducted  after  January  15*  1952, 
from  the  compensation  of  the  employees  whose  names  appear  on  the 
attached  list  to  the  credit  and  for  the  use  of  the  Health  S ervice 
System." 

To  break  this  impasse  the  Controller,  on  March  21,  1952, 
through  me,  as  his  attorney,  filed  suit  against  the  Health  Service 
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Board  to  obtain  a  declaration  of  the  validity  or  invalidity  of  the 
resolution.  The  Health  Service  Board  engaged  Mr,  Sullivan  to  repre- 
sent it  in  this  suit.  The  suit  did  not  come  to  trial  and  was  dis- 
missed on  May  22,  195>2,  because  on  May  l£,  1952,  the  membership  of 
the  Health  Service  Board  changed  by  reason  of  the  election  of  new 
members,  and  on  May  21,  1952,  the  resolution  of  December  1$,  1951* 
was  revoked  and  rescinded* 

In  my  opinion  the  Health  Service  B0ard  was  without  authority 
to  contract  with  Mr.  Sullivan  for  payment  of  his  fee  from  Health 
Service  System  funds  in  the  city  treasury.  Such  payment  is  not  legal 
and  the  Board  should  not  authorize  it. 

The  Health  Service  System  is  a  department  of  the  City  and 
County  government.   (Charter  Section  172.1)  The  city  attorney  is  the 
legal  officer  of  the  City  and  County.   (Charter  Section  26)  In  the 
functioning  of  the  several  departments  of  the  City  and  C0unty  govern- 
ment, interdepartmental  disputes  may  arise  with  respect  to  the 
duties  and  powers  of  officers  and  boards.  The  city  attorney  is  the 
officer  empowered  to  give  advice  on  these  occasions.  And  a  city 
board  cannot,  by  refusing  to  accept  the  city  attorney's  opinion,  em- 
power itself  to  engage  its  own  attorney  to  litigate  the  matter  and 
pay  him  out  of  funds  in  the  city  treasury.  The  charter  does  not 
grant  the  Health  Service  Board  such  power.   (See  Opinion  No*  529* 
April  17,  1952)  Nor  does  the  fact  that  the  city  attorney  could  not 
represent  both  sides  in  the  litigation  furnish  the  B0ard  wi  th  such 
power.   (GLENSOR  v.  ANDRIANO,  99  Cal.  App.  607) 

In  GLENSOR  v.  ANDRIANO,  supra,  it  was  held  that  the  San 
Francisco  Board  of  Election  Commissioners  had  no  power  to  hire 
special  counsel  to  represent  it  in  a  suit  to  compel  the  Board  of 
Supervisors  to  allow  in  the  annual  budget  the  amount  estimated  by  the 
Election  Commissioners  as  necessary  for  that  department  for  the  en- 
suing year.  The  city  attorney  had  previously  ruled  against  the  con- 
tention of  the  Board  of  Election  Commissioners  and  he  represented 
the  Board  of  Supervisors  in  the  ensuing  litigation.   (GRIFFIN  v. 
BOYLE  /JACKSON  v.  BADARACCO/,  202  Cal.  95)   In  the  GLENSOR  case, the 
court  observed  (p.  608): 

"This  is  not  a  case  where  counsel  were  employed 
to  represent  the  municipality  in  an  action  with  another 

party,  but  is  an  interdepartmental  controversy.  The 

board  of  election  commissioners  is  a  department  of  the 

city  government  and  its  powers  are  not  such  as  to  make 

it  function  independently  from  the  other  departments 
of  the  city  government." 
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In  STATE  v.  GORMAN,  117  Minn.  323,  136  N.  W.  lj.02,  lj.03, 
(cited  with  approval  in  the  Giensor  case,  supra)  it  is  said: 

"Frequently  city  officials  disagree  as  to  their 
several  duties  and  clash;  but,  because  of  this,  can  it 
for  a  moment  be  admitted  that  each  has  the  power  by  im- 
plication to  hire  an  attorney  for  consultation  and  liti- 
gation, and  make  the  city  liable  for  the  services 
rendered?" 

In  accordance  with  the  foregoing  discussion,  you  are  advised 
that  in  my  opinion  the  payment  of  this  bill  from  Health  Service 
System  funds  in  the  city  treasury  would  not  be  legal  and  its  payment 
should  not  be  authorized. 

Respectfully  submitted, 


DION  R,  HOLM 

City  Attorney 


GEB 


To:  Mr.  Allen  L.  Kilkeary, 

President,  Health  Service  Board 

61  Grove  Street 

San  Francisco  2,  California 


Opinion  No.  572 
July  2,  1952 

SUBJECT:      RIGHT  OF   BUREAU   OF    INTERNAL  REVENUE  TO  LEVY  UPON   PATIENTS* 
FUNDS    ON  DEPOSIT  WITH   SUPERINTENDENT   OF   LAG  UNA   HONDA  HOME. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Attached  hereto   is  a   copy  of   a  Levy  directed  to   the 
Laguna  Honda  Home    and  signed  by  the  Collector   of   Internal 
Revenue,   requesting  payment  of  $186.95  ^ue   *o   the  United 
States  of  America  as   Internal  Revenue  Tax  unpaid  by  one  of 
our  patients,   Mr.   Carmine  Benelli. 

"There   is   the   sum  of   $328. 5ij-  in  the   Patients'    Trust 
Aocount  to   the   credit  of  Mr.   Benelli. 

"W©  would  appreciate  your   advising  us  at  your   earliest 
convenience: 

"item  1.      Could  we   legally  pay   the  requested   sum  of 
$186.95  from  Mr.  Benelli' s  account? 

"Item  2.     Can   this   sum  be  paid  to  the  Treasury  De- 
partment without  Mr.  Benelli' s    signed 
authorization? 

"We  have  been  informed  by  the   legal  department   of   the 
Internal  Revenue  Service   that  Notice  of  Tax  Lien    (Form  668), 
Warrant   for  Distraint    (Form  69),    as  mentioned  on   the  back  of 
the  Levy  form,    is  only  required  for   levies   in  excess  of 
$1,000.00." 

OPINION 

Since  receiving  your  request  I  have  discussed  this  matter  with 
Mr.  Keegan  of  your  department  and  he  informs  me  that  Carmine  Benelli 
is  no  longer  an  inmate  of  Laguna  Honda  Home, and  that  upon  his  dis- 
charge he  did  not  make  any  claim  to  the  money  to  his  credit  in  the 
Patients'  Trust  Account.   He  also  informed  me  that  had  Mr.  Benelli 
demanded  this  money,  he  would  have  been  paid  it  immediately.  Accord- 
ingly, this  money  is  the  property  of  Benelli  and  he  merely  left  it 
with  the  Superintendent  of  Laguna  Honda  Home  for  safekeeping.  Al- 
though the  expression  "Patients'  Trust  Fund"  is  used  to  denote  the 
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account   in  which  this  money   is  carried,    such  fund  is  not  a   true 
trust   fund,    but,    at  most,    a  bailment. 

The  law  relative   to   the   situation  presented  by  your  request  is 
found  in  §3710   (a)    of  the   Internal  Revenue  Code,  which  reads  as 
follows: 

"§3710.     Surrender  of  property  subject  to   distraint 

"(a)     Requirement.     Any  person  in  possession   of  pro- 
perty,  or  rights  to  property,    subject  to  distraint,   upon 
which  a   levy  has  been  made,    shall,   upon  demand  by  the  col- 
lector  or   deputy  collector  making    such  levy,    surrender   such 
property  or  rights  to   such  collector   or  deputy,   unless   such 
property   or  right   is,    at  the   time  of   such  demand,    subject   to 
an  attachment   or   execution  under  any   judicial  process." 

Since   the   property   is  that  of   taxpayer  Benelli  and  at  the   time 
of  the  demand  by  the  Collector  was  not   subject  to  attachment  or 
execution  under   any   judicial  process,    it  becomes  your  duty  to  pay 
the  requested  sum  from  Benelli' s  account  to  the  Collector   of  Inta?- 
nal  Revenue  and  it  will  not  be  necessary  for  you  to   secure  Mr. 
Benelli' s   signed  authorization. 

Respectfully   submitted, 

DION  R.    HOLM, 
City  Attorney. 


BJW 

To:      Mr.    Louis  A.  Moran,    Superintendent 
Laguna  Honda  Home 
7th  Avenue  and  Dewey  Boulevard 
San  Francisco,   California 


OPINION  NO.  573 
July  8,  1952 

SUBJECT:  TO  VHAT  EXTENT,  IP  ANY,  DO  THE  PROCUREMENT, 
BUDGET  AND  FISCAL  PROCEDURES  OP  THE  CHARTER 
APPLY  TO  THE  HEALTH  SERVICE  SYSTEM? 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"To  what  extent,  If  any,  do  the  procurement,  budget 
and  fiscal  procedures  of  the  Charter  apply  to  the  Health 
Service  System?" 

OPINION 

It  is  my  opinion  that  the  budget  and  fiscal  procedures  of 
the  Charter  (sections  69  to  87)  do  not  apply  to  the  Health  Service 
System.  The  reason  for  this  is  that  the  City  and  County  does  not 
appropriate  or  contribute  any  funds  to  the  Health  Service  System. 
(Charter,  section  172.1,  subd.  6)   The  funds  of  the  City  and  County 
are  separate  and  apart  from  the  funds  of  the  System,  albeit  they  are 
both  public  funds  deposited  in  and  disbursed  from  the  city  treasury. 
All  expenses  of  the  System  are  borne  exclusively  by  the  funds  of  the 
System.   (Id.)  The  latter  are  derived  from  deductions  from  compen- 
sation of  its  members.   (Section  172.1,  subd.  U)   The  budget  and 
fiscal  procedures  of  the  Charter  are  primarily  concerned  with  the 
annual  appropriation  ordinance,  the  determination  of  the  tax  rate, 
and  the  handling  of  moneys  derived  from  the  tax  levy.  Since  the 
operations  of  the  Health  Service  System  have  nothing  to  do  with 
these  matters,  it  would  be  meaningless  to  apply  these  procedures 
to  the  Health  Service  System  and  I  therefore  believe  it  was  not  the 
intent  that  they  should  apply. 

The  provisions  of  the  Charter  with  respect  to  the  Control- 
ler and  his  powers  (Sections  63-68)  do,  of  course,  apply  to  the 
Health  Service  System.   (Section  172.1,  subd.  U) 

As  to  the  procurement  procedures  of  the  Charter,  those 
sections  involving  personnel  procurement  (Sections  II4.O,  et  seq.) 
apply  to  the  Health  Service  System.   (Section  172.1,  subd.  3  (d)) 
Those  sections  involving  the  purchase  of  materials,  supplies,  equip- 
ment and  agreements  for  contractual  services  (Sections  88-90)  do 
not  apply  because  all  of  the  System's  purchases  or  agreements  for 
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services  are  paid  for  from  the  System's  funds  and,  in  my  opinion, 
those  sections  are  only  intended  to  govern  purchases  or  services 
paid  for  with  funds  of  the  municipality.   For  instance,  section 
90  provides,  among  other  things,  "Appropriations  for  material, 
supplies,  and  equipment  shall  be  segregated  in  each  annual  appro- 
priation ordinance  for  each  department  or  office."  This  could  not 
apply  to  the  Health  Service  System  for  reasons  stated  above. 
Section  88  provides  that  the  Purchaser  of  Supplies  "shall  have 
authority  to  require  the  transfer  of  surplus  property  in  any  depart- 
ment to  stores  or  other  departments."  Such  transfers  could  not  be 
made  to  or  from  the  Health  Service  System. 

Recently  I  have  advised  you  that  the  City  Attorney  must 
represent  the  Health  Service  System  as  well  as  the  other  departments 
of  the  City  and  County  government,  and  that  the  Health  Service 
Board  cannot  engage  special  counsel  and  pay  him  from  the  System's 
funds.   The  Health  Service  System  is  a  department  of  the  City  and 
County  government  whose  functions  are  closely  inter-related  with 
those  of  other  City  and  County  officers  and  departments.   It  would 
produce  a  chaotic  situation  if  the  Health  Service  Board  could  ignore 
the  advice  of  the  City  Attorney,  hire  its  own  counsel,  and  carry  on 
litigation  with  other  departments  of  the  City  and  County  government 
financed  by  funds  collected  to  secure  medical  care  for  City  and 
County  employees.  No  private  corporation  could  countenance  such  a 
situation;  no  more  can  a  municipal  corporation.  My  opinion  in  that 
regard  is  hereby  reaffirmed,  but  it  does  not  cover  the  situation 
presented  in  your  present  request  for  opinion.   Please  be  advised 
accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 

G£B 

To:   Mr.  Harry  D.  Ross 
Controller 


Opinion  No.  Slk 
July  7,  1952 


SUBJECT:  FLUORIDATION  OF  WATER  SUPPLY 

Dear  Sir: 

This   office    is   in  receipt   of  a  request  for   an  opinion 
as  follows: 

REQUEST 

"There  is  enclosed  herewith  a  copy  of  a  letter  dated 
January  18,  1952  from  Mrs.  Hugo  Franzen,  relative  to 
the  introduction  of  fl purine  in  the  city  water, 

"I  would  appreciate  your  advising  me  as  to  what  my 
attitude  should  be  upon  receipt  of  this  and  similar 
letters  on  this  subject  matter. 

Yours  very  truly, 
HARRY  D.  ROSS, 
Controller." 


"My  dear  Controller  Ross: 

"I  have  just  written  Mayor  Robinson  under  Section  25 
of  the  charter  asking  the  use  of  his  investigative 
powers  in  an  endeavor  to  stop  the  city  going  through 
the  expensive  instillation  of  a  process  that  will  put 
the  chemical  flourine  into  the  drinking  water  used  by 
the  people  of  the  city  and  county  of  San  Francisco. 

"I  believe  this  to  be  medication  against  my  will,  and 
a  deprivation  of  my  civil  rights,  as  well  as  an  invasion 
into  my  right  of  freedom  of  religion.   It  is  also  medical 
experimentation  upon  me,  an  unconsenting  human  being, 
and  a  wanton  waste  of  taxpayers'  money. 

"As  the  constitutionality  of  this  proposal  will  undoubt- 
edly go  through  the  courts  of  this  state  and  up  to  the 
Supreme  Court  of  the  United  States,  I  now  desire  to 
place  you  upon  notice,  as  the  fiscal  officer  of  the  city 
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"and  county  of  San  Francisco,  that  if  you  pay  any  sums 
of  the  city  and  county  on  this  process  that  you  do  so 
at  your  peril,  for  as  a  taxpayer  of  this  city  I  will 
hold  you  personally  responsible. 

cc:  to  Governor  Yours  very  truly, 

Earl  Warren.  /S/  MRS.  HUGO  FRANZEN" 


0  P  I  N  I  0  N 

The  fluoridation  program  in  San  Francisco  was  inaugurated 
by  the  Board  of  Supervisors  on  April  16,  1951*  when  it  passed 
Ordinance  6653 »  which  ordinance  reads  as  follows: 

"File  No.  7136  Ordinance  No. 6653 

(Series  of  1939) 

"PROVIDING  FOR  THE  ADDITION  OF  FLUORIDE  TO  THE  WATER 
SUPPLIED  BY  THE  WATER  DEPARTMENT  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  TO  THE  INHABITANTS  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

"Be  it  ordained  by  the  People  of  the  City  and  County 
of  San  Francisco: 

"Section  1.   As  a  measure  in  conservation  of  the  health 
of  the  inhabitants  of  the  City  and  County  of  San  Fran- 
cisco, this  Board  approves  of  the  addition  of  fluoride 
to  a  portion  of  the  water  furnished  to  the  customers  in 
the  city  and  county  of  San  Francisco  of  the  San  Francisco 
Water  Department  in  a  ratio  not  to  exceed  one  part  of 
fluoride  to  one  million  parts  of  water. 

"Section  2.   The  Public  Utilities  Commission  of  the  City 
and  County  of  San  Francisco,  through  its  Manager  of 
Utilities  and  its  Water  Department,  is  hereby  vested 
with  authority  to  construct  necessary  facilities  for 
the  operation  of  the  program  outlined  in  Section  1  hereof. 
Said  program  for  the  time  being  is  to  be  confined  to  the 
San  Andreas  5^-Inch  Pipe  Line  within  the  City  and  County 
of  San  Francisco  and  to  the  Alemany  Pumping  Station  when 
said  Pumping  Station  is  being  operated. 
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"Section  3.   The  City  and  County  of  San  Francisco  will 
indemnify  and  save  harmless  its  officials  in  general, 
the  members  of  the  Public  Utilities  Commission  of  the 
City  and  County  of  San  Francisco,  the  officials  of  the 
Water  Department,  and  all  of  the  subordinates,  agents, 
servants,  and  employees  of  any  of  the  above-named,  from 
and  against  any  and  all  liability  arising  or  claimed  to 
have  arisen  from  the  construction  of  said  facilities  or 
the  administration  of  said  program. 

"Section  I4..   The  cost  of  construction  of  said  facilities 
and  the  operating  costs  in  the  administration  of  said 
program  shall  be  provided  for  out  of  the  funds  of  the 
Water  Department  and  form  a  part  of  the  base  for  calculat' 
ing  comparison  charges, 

"I  hereby  certify  that  the  foregoing  ordinance  was 
passed  for  second  reading  by  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco,  at  its  meeting 
of  March  19,  1951. 

JOHN  R.  McGRATH, 
Clerk." 


As  a  further  expression  of  the  people's  will,  the  vot- 
ers of  the  City  and  County  of  San  Francisco  at  the  General  Munic- 
ipal Election  held  on  November  6,  195l  approved  the  Fluoridation 
Program  by  voting  yes  for  Proposition  M,  which  read  as  follows: 

"Declaration  of  Policy  -  Shall  the  City  and 
County  of  San  Francisco  add  chemicals  to  prevent 
or  arrest  dental  decay  to  water  f  urni shed  the 
people  of  San  Francisco  by  the  S.  F.  Water  Dept." 

The  same  issues  raised  by  your  request,  and  in  relation 
to  Ordinance  6653,  were  presented  before  the  Superior  Court  in  and 
for  the  County  of  San  Diego  in  an  action  entitled:   C.  Leon  de  Aryan 
v.  Butler,  et  al. 

In  granting  a  motion  for  nonsuit,  and  thereby  denying  an 
injunction  sought  against  the  city  officials  of  San  Diego  to 
restrain  them  from  carrying  out  the  Fluoridation  Program,  Judge 
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Dean  Sherry  rendered  an  opinion,  dated  April  3»  195>2,  from  which 
I  auote: 

"Plaintiff  contends  that  if  the  program  is  carried 
out  it  will  (a)  invade  the  constitutional  rights  of 
many  of  the  citizens  of  the  City  in  that  it  will 
subject  them  to  mass  medication  whether  they  need  it 
or  not;   (b)  will  invade  the  right  of  religious  free- 
dom of  the  citizens  whose  religious  beliefs  are 
opposed  to  the  taking  of  medicine  in  any  form; 
(c)  is  unduly  harsh  and  oppressive  in  that  there  is 
no  emergency  making  it  necessary;   (d)  that  there  is 
no  epidemic  which  the  program  would  tend  to  relieve; 
nor  (e)  would  the  program  tend  to  prevent  contagion 
or  infection. 

"The  facts  briefly  are  as  follows: 

"Just  prior  to  October  25>,  1951,  the  City  Council  held 
a  public  hearing  to  determine  whether  or  not  the  program 
should  be  adopted.   Admittedly,  a  full  opportunity  was 
given  to  all  interested  persons  to  attend  the  hearing, 
and  much  oral  and  documentary  proof  was  admitted  and 
arguments  heard. 

"It  is  conceded  that  there  is  a  wide  range  of  public 
and  expert  opinion  as  to  the  value  of  the  fluoridation 
of  a  public  wator  supply  for  any  purpose,  and  as  to  the 
toxic  effect  of  fluorides  on  the  human  organism,  and 
as  to  the  dangers  inherent  in  the  use  of  this  chemical 
from  mottling  and  discoloration  of  teeth,  possible 
brittleness  of  teeth  find  the  bony  structure  thereof, 
and  to  other  human  disorders  which  may  arise  from  the 
cumulative  effect  on  persons  ingesting  fluorides  even 
in  the  small  quantities  the  program  would  supply. 

"On  October  2$,    195l>  the  City  Council  adopted  a  reso- 
lution (No.  104168 )  instructing  the  City  Manager  to 
proceed  with  the  program;  and  on  October  30,  195>1> 
adopted  another  resolution  (No.  lOlj.213)  which  in  part 
is  as  follows: 

"'  ....it  will  be  directly  in  the  interests 
of  the  health  of  the  people  of  The  City  of 
San  Diego  to  furnish  to  water  consumers  in 
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"said  City  water  which  has  been  treated  by 
adding  to  its  contents  fluorides ' 

"It  directed  the  City  Manager  to  carry  out  the  program 
by  adding  to  the  public  water  supply  of  the  City  one  part 
per  million  of  an  approved  fluoride  compound. 

"Unless  further  restrained  or  enjoined  by  this  court, 
the  City  authorities  will  proceed  to  carry  out  the 
program. 

"At  the  trial  plaintiff  presented  oral  testimony  and 
numerous  documents,  consisting  of  reports  on  fluoridation 
projects  of  city  waters  in  other  areas  and  medical  re- 
ports on  the  effect  of  fluoride  compounds  upon  the  teeth 
and  health  of  persons  ingesting  them.   This  proof  indica- 
ted the  subject  is  highly  controversial. 

"The  City  concedes  that  the  purpose  of  the  program  is  to 
prevent  dental  caries  in  the  teeth  of  children  of  the 
City  under  twelve  years  of  age;  that  twenty-five  percent 
of  the  City  population  are  children  in  that  age  group, 
and  eighty  percent  of  those  children,  the  City  contends, 
would  be  benefitted  by  the  program.   The  Constitution  of 
this  State  grants  certain  police  powers  to  the  cities, 
as  follows: 

"'Any  ....  city  ....  may  make  and  enforce 
within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not 
in  conflict  with  general  laws.1 

"The  City  asserts  that  it  may  carry  out  the  program  as  a 
valid  exercise  of  its  police  power  granted  to  the  City 
by  the  State  Constitution  ( supra) . 

"The  Constitution  delegates  to  the  City  what  is  known  as 
the  police  power. 

"In  defining  police  power  it  should  be  borne  in  mind 
that  the  word  police  is  taken  from  the  Greek  word  f polls,' 
meaning  city.   Therefore,  the  word  'police'  has  a  much 
broader  meaning  than  is  usually  meant  when  we  refer  to 
the  local  policeman  or  police  department.   In  the  latter 
instance  we  refer  ordinarily  to  the  principal  law  enforce- 
ment agency  of  a  city.   However,  when  coupled  with  the 
word  power  --  or  'police  power'  —  a  much  more  compre- 
hensive meaning  is  intended. 


#6 


"The  courts  have  repeatedly  said  that  it  is  not  possible 
to  give  police  power  an  exact  definition.   But  broadly 
speaking,  it  includes  all  legislation  and  almost  all 
functions  of  civil  government.   (JUSTESEN'S  FOOD  STORES, 
INC.  v.  CITY  OP  TULARE,  12  Cal.  (2d)32l|. ) 

"The  Health  and  Safety  Code  contains  the  general  laws 
concerning  health  and  sanitation.  It  contains  nothing 
in  conflict  with  t he  City's  intention  to  carry  out  the 
program  mentioned. 

"An  action  will  lie  at  the  instance  of  a  taxpayer  to 
restrain  an  unlawful  or  unauthorized  act  of  a  municipal 
corporation.   (13  Cal.  Jur.  1128,  e_t  seq. ) 

"The  following  principles  are  established: 

"(1)   That  the  police  power  of  the  State  is  an  indis- 
pensable prerogative  of  sovereignty  and  one  that  is  not 
to  be  lightly  limited  even  though  at  times  its  opera- 
tion may  seem  harsh,  and  there  can  be  no  limitation 
upon  its  exercise  unless  it  is  unreasonably  and 
arbitrarily  invoked  and  applied.  (MILLER  v.  BOARD  OF 
PUBLIC  WORKS,  195  Cal.  i|77j  JUSTESEN'S  v.  CITY  OF 
TULARE,  supra,) 

"(2)   That  police  power  in  the  city  is  as  broad  as  that 
in  the  state  itself,  subject  to  two  limitations; 
(a)  that  it  must  be  confined  to  the  limits  of  the  city 
and  (b)  it  must  not  be  in  conflict  with  general  law. 
(BOYD  v.  CITY  OF  SIERRA  MADRE,  lj.1  Cal.  App.  520.) 

"(3)   That  the  exercise  of  the  police  power  is  not  con- 
fined to  precedents  or  past  conditions,  but  is  deter- 
mined by  a  consideration  of  the  existing  conditions 
and  its  reasonable  application  to  the  promotion  of 
public  health  at  the  time  a  health  measure  is  involved. 
(MILLER  v.  BOARD  OF  PUBLIC  WORKS,  supra,  p.  Iflltf 
ROUSSEY  v.  CITY  OF  BURLINGAME,  100  Cal.  App.  (2d)  321, 
32I4.;  CLEMONS  v.  CITY  OF  LOS  ANGELES,  36  Cal.  (2d)  95, 
102.) 

"(1|)   Originally  the  police  power  was  concerned  with 
the  preservation  of  the  public  peace,  safety  ,  morals 
and  health.   In  later  years  the  power  has  broadened  to 
include  any  measure  that  would  promote  the  general 
welfare.   (MILLER  v.  BOARD  OF  PUBLIC  WORKS,  SUPRA, 
p.  i|85;  JUSTESEN'S  v.  CITY  OF  TULARE,  SUPRA.) 
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"However,  we  are  not  here  concerned  with  the  general 
or  public  welfare  in  view  of  the  fact  that  Resolution 
No.  IOJ4.213  bases  exercise  of  the  police  power  here 
under  attack  solely  on  the  ground  that  the  program 
mentioned  is  in  the  interests  of  the  health  of  the 
people  of  the  City. 

"(5)   The  police  power  should  be  given  the  broadest 
application;  and  this  power  is  increasingly  exercised 
in  keeping  with  advances  made  in  the  science  of  medicine 
and  sanitation  in  recent  years.   Accordingly,  courts 
ere  reluctant  to  place  limits  on  what  may  be  done  in 
the  interest  of  the  health  of  the  community  so  long  as 
unreasonable  methods  are  not  employed  nor  the  natural  or 
constitutional  rights  of  the  citizens  invaded.   (13  Cal#. 
Jur.  296;  MILLER  v.  BOARD  OP  PUBLIC  WORKS,  SUPRA; 
McQUILLIN  ON  MUNICIPAL  CORPORATION,  section  2lj..2l|.l.) 

"(6)   The  judicial  branch  of  government  has  no  author- 
ity to  interfere  with  the  legislative  or  governmental 
acts  within  the  scope  of  the  city's  authority  (MUCHEN- 
BERGER  v.  SANTA  MONICA,  206  Cal.  635;  GLIDE  v.  SUPERIOR 
COURT,  llj.7  Cal.  21,  2i|)  nor  to  disturb  the  City's  find- 
ings that  the  program  is  necessary  or  proper  to  protect 
the  public  health  (In  re  LOWENTHAL,  92  Cal.  App.  200; 
BOYD  v.  CITY  OP  SIERRA  MADRE,  SUPRA);  nor  to  determine 
the  wisdom  of  the  policy  (CRESCI  v.  BROCK,  101  A. C. A. 267, 
278). 

"Thus  in  determining  whether  or  not  the  particular  measure 
is  reasonable,  the  test  involves  the  determination  as  to 
whether  (1)  it  is  for  the  beoefit  of  the  community  in 
general,  that  is,  for  the  general  welfare;  and  (2)  that 
the  means  adopted  to  produce  the  public  benefit  are  not 
unduly  oppressive  upon  the  individual,   (JUSTESEN'S 
v.  CITY  OP  TULARE,  SUPRA;  In  re  MILLER,  162  Cal.  687, 
69lw) 

"The  first  question  is  whether  or  not  the  'mass  medica- 
tion' ,  if  the  adoption  of  the  program  here  under  attack 
may  be  so  called,  is  in  itself  violative  of  any  of  the 
fundamental  rights  of  the  people  of  the  City.   No  authori- 
ties have  been  cited  on  behalf  of  the  plaintiff  in  sup- 
port of  that  proposition,  nor  are  any  known  to  the  court. 
On  the  other  hand,  the  finding  by  the  City  Council  that 
the  program  is  in  the  best  interests  of  the  people  is  con- 


#8 


"trolling  on  the  court.  (5  Cal.  Jur.  699,  700;  JUSTESEN'S 
v.  CITY  OP  TULARE,  SUPRA;  In  re  MILLER,  SUPRA,  CRESCI  v. 
BROCK,  SUPRA.) 

"The  next  question  is  whether  or  not  the  program,  if 
adopted,  will  violate  the  fundamental  right  to  freedom 
of  religion  as  guaranteed  by  the  United  States  Consti- 
tution and  the  Constitution  of  this  State,  of  those 
citizens  of  the  City  whose  religious  beliefs  are  opposed 
to  taking  medicines* 

"Religious  freedom  embraces  two  concepts;  freedom  of 
belief  and  freedom  to  act.   The  first  is  absolute,  but 
in  the  nature  of  things  the  second  cannot  be,  in  that 
all  acts  or  conduct  of  our  citizens  must  conform  to  all 
reasonable  regulations  adopted  by  the  respective  govern- 
mental agencies  acting  within  the  scope  of  their  author- 
ity.  (RESCUE  ARMY  v.  MUNICIPAL  COURT,  28  Cal.  (2d)  i|.60, 
ItfO.) 

"In  this  connection  our  State  Supreme  Court  has  said: 

"'There  can  be  no  question,  therefore,  that  a 
person  is  free  to  hold  whatever  belief  his  con- 
science dictates,  but  when  he  translates  his 
belief  into  action  he  may  be  required  to  conform 
to  reasonable  regulations  which  are  applicable  to 
all  persons  and  are  designed  to  accomplish  a 
permissible  objective.'   (RESCUE  ARMY  v.  MUNICIPAL 
COURT,  SUPRA  (citing  U.S.  Supreme  Court  cases).) 
To  the  same  effect  HAMILTON  v.  REGENTS,  293  U.S. 
2k$   (Calif.);  GABRIELLI  v.  KNICKERBOCKER,  12  Cal. 
(2d)  85.) 

"Therefore,  no  constitutional  rights  of  any  of  the  citizens 
of  San  Diego  to  freedom  of  religious  belief  would  be 
invaded  or  violated  by  the  adoption  of  the  proposed 
program, 

"The  next  question  is  whether  or  not  the  measures  are 
unduly  harsh  and  oppressive,  In  that  there  is  no  emergency 
requiring  the  adoption  of  the  program.   An  emergency  is 
not  necessary  before  the  police  power  can  be  exercised. 
A  finding  by  the  City  Council  that  the  program  would  pro- 
mote public  health  was  sufficient  in  view  of  the  highly 
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"controversial  nature   of   the   subject,   even   though  the 
measure  may  appear   somewhat  harsh  and   oppressive.    (MILLER 
v.    BOARD   OP   PUBLIC   WORKS,    SUPRA;    JUSTESEN'S   v.    CITY  OP 
TULARE,    SUPRA.) 

"The    authorities    just    cited  apply  with  equal   force    to 
the    contention  of   the   plaintiff    that   the    adoption  of 
the  program  is   invalid  for    the   reason   that   there    is  no 
epidemic  making    the    program  necessary;    and   also   to    the 
contention  that  there    is  no  proof  of   any  danger   of    con- 
tagion or   infection  making    such  adoption  necessary. 

"MILLER    v.    BOARD  OP   PUBLIC   WORKS,    SUPRA,    is   believed   to 
be   the   leading   case   in  this  State   on  the   exercise   of    the 
police   power.      The   court  held  that   the    zoning   ordinance 
there   under  attack  was   valid,   as   it  was  reasonably 
necessary  to  promote   the   public   health.      Throughout   a 
lengthy  opinion  rendered  in   that  case,    the   terms 
•imperative  necessity,'    'reasonably  necessary,'    'need,' 
'greatly  and   immediately  necessary,"   are  found.      The 
term   'necessity,'    or   a   similar   one,    also   is   fuund   in 
JUSTENSEN'S   v.    CITY  OP   TULARE,    SUPRA;    PEOPLE   v.    WILSHIRE, 
96   Cal.605;    13   Cal.Jur.291;    In  re   SAN  CHUNG,    11   Cal.    App. 
511 ;    CALIFORNIA  REDUCTION  CO.    v.    SANITARY   WORKS,    199   U.S. 
306    (a  California  case).      Mr.    McQuillin,    in  his  monumental 
work   on  Municipal  Corporations,    section  2I4. .09,  page  I4.60, 
goes   so   far   as    to   say: 

"'A  reasonable   exercise   of  the   police   power   is 
one  required  by  public   NECESSITY,    and  public 
NECESSITY   is   the   limit   of   the   legitimate  exercise 
of  the    power.      The    public   NEED  IS  THE  PQLESTAR  FOR 
THE  ENACTMENT,     interpretation  and   application 
of  police  measures.'      (Capitalization  and  under- 
scoring  added,) 

"What    is  meant  by  the   phrases   1necessity'    and    'necessary' 
as   used  in  cases  upholding   the   exercise   of   the  police 
power? 

"If  the   word    'necessity'    is   given   its  most    restrictive 
definition,   which  means    'indispensable,'    then  there  would 
be   no   question   but   that   the   resolutions   here    involved 
would  be    invalid.      (Webster's   Dictionary.)      In  the    first 
place,    there   is  nothing   in   the   resolutions  themselves 
reciting    that  the   pro  gram  is   indispensable   for  the    health 
of  the   people    of  The   City  of   San  Diego.      Furthermore, 
there   is  nothing   in  the   proof  before   this  court,   nor  was 
there   anything   advanced  in   the    argument   on  behalf   of   the 
City  on  its  motion  for  nonsuit,    that   the   program  is 
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"indispensable  to  the  people  of  the  City.   Therefore,  we 
must  ascertain  whether  or  not  the  words  'necessity'  or 
•necessary'  have  any  other  definition  than  the  restrictive 
one  mentioned.   An  examination  of  'Words  and  Phrases'  on 
the  subjects  'Necessary,1  'Necessity,'  'Need,'  'Necessary 
and  Proper,'  'Necessary  Police  Ordinances,'  'Necessary 
Powers,'  would  seem  to  establish  the  following: 


the 
and 

•necessary'  mean  —  'convenient,  beneficial,  appropriate, 
suitable,  proper,  useful,  helpful,  expedient,  reasonable, 
relevant,  desirable,  advisable,  fitting,  occasion  for.' 

"Thus  the  word  'necessary'  as  used  in  the  vast  majority 
of  the  decisions  cited  in  'Words  and  Phrases'  simply 
means  that  there  must  be  a  finding  by  the  City  Council 
in  this  case  that  the  measure  was  desirable,  proper, 
beneficial,  convenient  or  suitable  to  the  promotion  of 
the  public  health  of  the  people  of  the  City.   The  City 
Council,  at  least  inferentially,  found  that  the  program 
would  be  desirable  and  beneficial  to  the  people  generally 
of  the  City,  when  it  recited  in  Resolution  No.  101^213 
that  the  program  here  involved  would  'be  directly  in  the 
interests  of  the  health  of  the  people  of  the  City  .....' 

"Plaintiff  complains  that  the  program,  if  carried  out, 
would  constitute  a  trespass  on  his  person  by  compelling 
him  to  take  medicine  against  his  will.   Ordinarily  a 
trespass  must  be  founded  on  an  injury.   Plaintiff  has  not 
shown  that  he  will  be  injured  by  the  adoption  of  the  pro- 
gram.  At  most  he  claims  that  the  policy  or  program  here 
involved  is  highly  controversial  in  that  it  is  fairly  de- 
batable as  to  whether  the  ingestion  of  the  small  quantities 
of  fluorides  which  the  public  water  supply  will  contain 
if  the  program  is  carried  out  will  injure  anyone. 

"In  a  very  recent  case  the  U.S.  Supreme  Court  states  that 
a  person  attacking  an  enactment  on  constitutional  grounds 
must  show  injury  or  probably  injury.  (DOREMUS  v.  BOARD 
OP  EDUCATION,  1951-2  CCH,  U.S.  Supreme  Court  Bulletin  p. 
557  (March,  1952).) 
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"In  another  very  recent  U.S.  Supreme  Court  case  that  court 
goes  so  far  as  to  say  that  even  though  the  legislative 
policy  under  attack  is  experimental  and  involves  new 
techniques,  the  legislative  body  would  be  acting  within 
the  scope  of  its  constitutional  authority  in  adopting  the 
policy.   (DAY-BRITE  LIGHTING,  INC.  v.  MISSOURI,  1951-2  CCH 
U.S.  Supreme  Court  Bulletin  p.  565  (March,  1952).)   To 
emphasize  the  wide  discretion  given  the  legislature,  in 
the  Day-Brite  case  the  court  said  that  the  legislative 
body  (here  the  City  Council)  may  even  set  up  its  own  stand- 
ards of  public  welfare. 

"Our  State  Supreme  Court  recently  held  that  the  care  of 
persons  covered  by  the  Welfare  and  Institutions  Code  of 
our  Stato  (the  blind,  deaf,  mentally  ill,  etc.)  is  in 
the  public  interest  and  that  the  expenditure  of  public 
funds  to  obtain  that  objective  is  not  unconstitutional* 
(BROWN  v.  OVERSHINER,  38  A.C.  1$$, )      The  same  rule  applies 
to  the  care  of  children.   That  doctrine  has  just  been 
emphasized  by  the  U.S.  Supreme  Court  when  it  said  the 
state  has  a  vital  interest  in  its  schools. 

"ADLER  v.  BOARD  OP  EDUCATION,  1951-2  CCH,  U.S.  Supreme 
Court  Bulletin,  p.  1+75  (March,  1952).)   A  vital  interest 
in  the  schools  implies  a  like  interest  in  the  children 

of  a  community, 

"In  his  argument  and  in  his  brief  the  plaintiff  attacked 
the  desirability  of  the  program.   With  the  wisdom  of  the 
policy  or  program  the  court  has  nothing  to  do.   (CRESCI 
v.  BROCK,  supra.)   That  is  solely  for  the  determination 
of  the  City  Council,   Whether  or  not  the  court  agrees  with 
the  decision  of  the  City  Council  is  beside  the  point. 
Should  the  court  attempt  to  pass  on  the  wisdom  of  the 
policy,  it  would  be  an  attempted  usurpation  of  the  leg- 
islative function, 

"The  plaintiff  also  contends  that  section  26286.5  of  the 
Health  and  Safety  Code  of  this  State  is  applicable  here 
in  that  it  provides  in  substance  that  it  is  unlawful  to 
advertise  any  drug  represented  to  be  effective  in  the 
treatment  of  a  long  list  of  ailments,  including  dental 
caries.   Prom  this  the  plaintiff  argues  that  the  State 
policy,  as  declared  in  said  section,  is  that  drugs  will 
not  cure  dental  caries.   At  first  blush  there  would  appear 
to  be  some  merit  in  the  plaintiff's  contention.   However, 
that  section  must  be  read  in  connection  with  the  preceding 
section  (No.  2627lj-  found  in  the  1951  Supplement  of  the 
Health  and  Safety  Code),  reciting  that  the  fact  that  cer- 
tain diseases  are  not  mentioned  in  that  chapter  of  said 
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"code  shall  not  be  construed  as  indicating  self -medication 
for  such,  other  diseases  is  safe.   This  indicates  unques- 
tionably that  the  legislature,  by  adopting  said  section 
26286.5>  simply  is  attempting  to  discourage  the  self- 
treatment  for  the  diseases  enumerated  in  the  section, 

"In  the  first  place,  self-medication  for  dental  caries 
is  not  prohibited  by  the  Code  mentioned.   Secondly,  there 
is  nothing  in  the  record  to  indicate  that  the  fluoridation 
program  here  iivolved  will  not  be  administered  under  the 
direction  of  the  City  Health  Officer  who  is  a  licensed 
physician  and  surgeon  in  this  State. 

"The  plaintiff  further  contends  that  at  the  last  regular 
session  of  our  State  Legislature  a  bill  to  authorize 
public  utilities  to  fluoridate  public  water  supplies 
was  defeated,  and  that  such  defeat  amounted  to  a  declara- 
tion of  public  policy  in  this  State  condemning  such 
fluoridation.   No  authorities  are  cited  sustaining  that 
contention,  nor  can  the  court  find  any.   Hence,  that  conten- 
tion is  believed  to  have  no  merit. 

"It  must  be  borne  in  mind  that  the  plaintiff  in  attacking 
the  resolutions  mentioned  on  constitutional  grounds,  has 
the  burden  of  showing  that  his  rights  have  been  or  will 
be  invaded  if  the  program  in  question  is  adopted,  (BROCK 
V.  SUPERIOR  COURT,  12  Cal.  (2d)  6o£,  612.)   The  plaintiff 
has  failed  to  meet  that  burden, 

"For  the  reasons  stated  it  must  be  held  that  the  plaintiff 
has  not  proven  that  the  program  here  under  attack  has  or 
will  invade  any  of  his  constitutional  rights,  or  that  the 
carrying  out  of  the  program  mentioned  will  in  any  wise 
injure  him.   On  the  other  hand,  the  facts  in  evidence  and 
the  authorities  cited  herein  demonstrate  convincingly  that 
the  adoption  of  the  fluoridation  program  here  involved  is 
a  valid  exercise  of  the  police  power  of  the  City, 

"Therefore  the  motion  for  nonsuit  will  be  granted," 


I  have  been  informed  that  an  appeal  of  the  de  Aryan  case 
above  quoted  is  presently  pending  before  the  District  Court  of 
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Appeal.   However,  since  there  has  been  no  other  similar  litiga- 
tion in  the  State  of  California  the  ruling  by  the  Superior  Court 
in  the  de  Aryan  case  is  the  sole  authority  in  point  and  will 
remain  so  unless  modified  by  a  higher  court. 

Therefore,  you  are  advised  that  under  the  present  law 
in  California,  Ordinance  6653  must  be  deemed  constitutional. 


Very  truly  yours, 


DION  R.  HOLM, 
City  Attorney 


TO:  HARRY  D.  ROSS,  Controller 

City  and  County  of   San  Francisco 
109  City  Hall,  San  Francisco  2 
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Opinion  No.  575 
July  7,    1952 

SUBJECT:  FLUORIDATION  OF  WATER  SUPPLY  IS  NOT  IN  VIOLATION  OF 
SECTIONS  20703,  20751  and  26286.5  OF  THE  HEALTH  AND 
SAFETY  CODE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"I  am  attaching  oopy  of  a  letter  from  Mrs.  Hugo  Franz en 
in  which  she  quotes  Section  20703  of  the  Health  and  Safety 
Code  in  which  fluorides  soluble  in  water  are  defined  as  poison, 
and  Sections  20751  of  the  Health  and  Safety  Code  which  makes 
it  unlawful  to  vend,  sell,  give  away,  or  furnish  eithe?  direc- 
tly or  indirectly,  any  poison  enumerated  in  Section  20703 
without  a  poison  label. 

"Mrs.  Franzen,  likewise  quotes  Section  26286.5  of  the 
Health  and  Safety  Code  which  forbids  the  advertisement  of  a 
drug  or  device  represented  to  have  effect  on  dental  caries. 

"in  the  meeting  of  the  Board  of  Supervisors  on  Monday, 
March  2lj.,  1952,  Supervisor  Mancuso  requested  that  an  opinion 
be  procured  from  you  as  to  the  obligation  of  the  City  and 
County  under  the  foregoing  sections  and  the  effect  of  such 
provisions,  if  any,  on  the  fluoridation  program  now  under  way 
by  the  San  Francisco  Water  Department. 

Yours  very  truly, 

JOHN  R.  McGRATH, 
Clerk  of  the  Board." 

"Honorable  John  R.  McGrath 
Board  of  Supervisors 
City  Hall 
San  Francisco,  California 

"My  dear  Supervisor: 

"I  am  writing  each  member  of  the  Board  of  Supervisors  a 
personal  letter,  which  I  believe  you  should  seriously  con- 
sider. 

"As  you  know,  I  have  been  a  leader  in  the  fight  against 
the  fluoridation  of  drinking  water  of  the  people  of  San  Fran- 
cisco, because  I  feel  sodium  fluoride  is  a  deadly  poison,  not 
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assimilated  in  the  human  body,  and  the  effects  on  the 
health  and  welfare  of  our  people  can  be  very  dangerous. 
I  also  feel  that  it  is  a  deprivation  of  my  constitutional 
right  of  religious  freedom,  because  it  is  forced  medication. 

"These  arguments  did  not  seem  to  affect  you,  my  dear 
Supervisors,  prior  to  the  time  of  the  election  of  November  6, 
1951*  and  as  a  result  this  program  is  going  forward  in  the 
San  Francisco  Water  Department. 

"You  will  force  me  to  take  expensive,  long  drawn,  legal 
action,  in  this  matter,  which  I  am  confident  that  I  will 
emerge  the  winner. 

"However,  I  wish  to  call  an  additional  fact  to  your  at- 
tention.  THE  FLUORIDATION  OF  THE  DRINKING  WATER  OF  THE  PEOPLE 
OF  SAN  FRANCISCO  IS  FORBIDDEN  BY  STATE  LAW.   This,  I  believe, 
should  induce  you,  as  the  legislative  representative  of  the 
people  of  San  Francisco  to  further  investigate  before  the  San 
Franci  sco  Water  Department  spends  further  sums  of  taxpayer's 
money. 

"I  ask  that  you  read  Section  20703  of  the  Health  and 
Safety  Code  of  the  State  of  California,  in  which  fluorides 
soluble  in  water  is  defined  as  poison.   Section  20751  which 
makes  it  unlawful  to  vend,  sell,  give  away,  or  furnish, 
either  directly  or  indirectly  any  poison  enumerated  in  Sec- 
tion 20703  without  a  poison  label.   Section  26286. $   which 
forbids  the  advertisement  of  a  drug  or  device  represented  to 
have  effect  on  dental  caries. 

"You  are  bound,  under  your  oath  of  office,  to  support 
these  laws,  and  I  therefore  ask  that  you  take  steps  immediate- 
ly to  stop  further  waste  of  the  taxpayer's  money  on  an  un- 
lawful program. 

Yours  very  truly, 

/s/  Mrs.  Hugo  Franz  en" 

OPINION 

Your  attention  is  directed  to  my  opinion  No.  $7k$    "Fluorina- 
tion  of  Water  Supply",  wherein  the  questions  of  constitutionality 
and  freedom  of  religion  involved  in  the  fluoridation  program  are 
considered. 

That  the  legislature  has  the  right  to  regulate  the  sale  of  sub- 
stances of  a  deleterious  nature  and  commonly  called  "Poisons"  there 
can  be  no  doubt. 
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IN  RE  POTTER,    l6Ij.  Cal.    735; 

1  CAL.    LAW  REVIEW    371. 

The  legislature  has  enacted  Act  599l+>  General  Laws,  "Sale  and 
Use  of  Poisons",  which  Act  embraces  Sections  20703,  20751  and 
27286.5  of  the  Health  and  Safety  Code. 

The  term  poison  has  generally  been  defined  as  meaning  "a  sub- 
stance having  an  inherent  deleterious  property  which  renders  it, 
when  taken  into  the  system,  capable  of  destroying  life." 

PEOPLE  v.  VAN  DELEER,  53  Cal.  lij.7; 

Quoting  WHARTON  AND  STEELE,  Med.  Juris,  #L|_93 • 

Among  an  extensive  schedule  in  Section  20703  of  the  Health  and 
Safety  Code,  there  is  included  "Schedule  A,  .  .  .(c)  Fluorides 
soluble  in  water,  and  preparations;"  • 

Section  20751  of  the  Safety  Code  provides  for  the  labeling  of 
packages,  boxes,  bottles  or  papers  containing  any  substance  enumer- 
ated in  Section  20703. 

Thus  the  legislature  recognizing  the  need  to  protect  the 
public  from  the  uncontrolled  use  of  substances  which  can  be  dele- 
terious enacted  Sections  20703,  20751  and  26286.5  for  the  purpose 
of  controlling  and  regulating  the  sale  thereof.  An  examination  of 
these  sections  indicates  that  the  intention  of  the  legislature  is 
to  regulate  and  control  the  sale  of  substances  of  a  deleterious 
nature  in  order  to  prevent  the  use  thereof  indiscriminately  without 
proper  supervision  or  the  use  thereof  by  persons  unaware  of  their 
attributes* 

Thus,  the  requirement  of  Section  20703  which  in  requiring 
labeling  specifically  refers  to  "package,  box,  bottle  or  paper". 

It  is  common  knowledge  that  fluorides  are  naturally  present  in 
waters  all  over  the  world. 

The  fluoridation  program  can  in  no  way  be  considered  a  selling 
or  furnishing  of  "Fluorides,  or  preparations  thereof"  in  "packages, 
boxes,  bottles  or  paper".   It  merely  provides  for  the  addition  of 
fluoride  "in  a  ratio  not  to  exceed  one  part  of  fluoride  to  one 
million  parts  of  water".   Ordinance  No.  6653  (Series  of  1939)  — 
The  City  is  to  furnish  water  to  its  inhabitants  which  has  been 
treated  by  the  addition  of  a  small  controlled  amount  of  fluoride  to 
render  the  water  more  beneficial  to  children  in  preventing  dental 
caries.   This  cannot  be  construed  as  being  a  concentrated  prepara- 
tion of  fluoride.  Further,  the  application  of  fluoride  will  be  ad- 
ministered by  competent  personnel  under  the  direction  of  the  City 


Health  Officer  who  is  a  licensed  physician  and  surgeon  in  this 
State • 

It  is  my  opinion,  therefore,  that  the  addition  of  controlled 
amounts  of  fluoride  to  the  water  supply  by  competent  personnel  for 
the  purpose  intended  (for  the  benefit  of  children  of  this  com- 
munity) is  not  a  substance  nor  preparation  enumerated  in  Section 
20703>  nor  does  Section  20751  have  any  application  thereto. 

Section  26286.5  of  the  Health  and  Safety  Code,  reads  in  part 
as  follows: 

"The  advertisement  of  the  drug  or  device  represented 
to  have  any  effect  in  any  of  the  following  diseases  is  un- 
lawful and  prohibited:  ...  Dental  Caries." 

This  section  was  specially  treated  and  discussed  in  the  case 
of  DE  ARYAN  v.  BUTLER,  from  which  I  quote:   (see  also  my  opinion 
No.  57k) 

"The  plaintiff  also  contends  that  section  26236.5  of 
the  Health  and  Safety  Code  of  this  State  is  applicable  here 
in  that  it  provides  in  substance  that  it  is  unlawful  to  ad- 
vertise any  drug  represented  to  be  effective  in  the  treatment 
of  a  long  list  of  ailments,  including  dental  caries.  Prom 
this  the  plaintiff  argues  that  the  State  policy,  as  declared 
in  said  section,  is  that  drugs  will  not  cure  dental  caries. 
At  first  blush  there  would  appear  to  be  some  merit  in  the 
plaintiff  s  contention.  However,  that  section  must  be  read  in 
connection  with  the  preceding  section  (No.  2627l|/  found  in  the 
1951  Supplement  of  the  Health  and  Safety  Code),  reciting  that 
the  fact  that  certain  diseases  are  not  mentioned  in  that  chap- 
ter of  said  code  shall  not  be  construed  as  indicating  self- 
medication  for  such  other  diseases  is  safe.  This  indicates 
unquestionably  that  the  1b  gislature,  by  adopting  said  section 
26286.5#  simply  is  attempting  to  discourage  the  self-treatment 
for  the  diseases  enumerated  in  the  section. 

"in  the  first  place,  self -medication  for  dental  caries 
is  not  prohibited  by  the  Code  mentioned.   Secondly,  there 
is  nothing  in  the  record  to  indicate  that  the  fluoridation 
program  here  involved  will  not  be  administered  under  the 
direction  of  the  City  Health  Officer  who  is  a  licensed  phy- 
sician and  surgeon  in  this  state." 

It  thus  appears  from  the  only  decided  case  on  the  subject  in 
California  that  the  fluoridation  program  is  not  in  conflict  with 
the  provisions  of  Section  26236. 5» 
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Therefore,  my  opinion  is  that  fluoridation  of  the  water  supply 
as  proposed  by  the  Board  of  Supervisors  is  not  in  violation  of  any 
of  the  provisions  of  Sections  20703,  20751  and  26286.5  of  the  Health 
and  Safety  Code, 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


RN 


To:      Mr.    John  R.   McGrath,   Clerk 
Board  of  Supervisors 


OPINION  NO.  576 
July  15,  1952 

SUBJECT:   PROCEDURE  TO  COMPEL  REPAIR  OP  STREET  -  EDGEHILL  WAY. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"During  recent  rains  of  the  last  several  months, 
earth  slides  originating  on  the  property  of  the  Vignati 
Prank  Land  and  Realty  Co.  known  as  Lots  1A  and  IB  of 
Assessor's  Block  No.  2872,  have  undermined  and  destroyed 
a  section  of  the  roadway  of  Edgehill  Way.  Said  slides 
have  also  undermined  an  adjacent  house  owned  by  Mr.  Wm. 
Cahill  who  has  already  filed  a  claim  against  the  City 
for  damages  amounting  to  ^50,000. 

"On  February  11,  1952,  I  addressed  a  registered 
letter,  return  receipt  requested,  to  the  Vignati  Prank 
Land  &  Realty  Co.,  \\b\±5   Mission  Street,  San  Francisco, 
ordering  them  to  cease  all  further  excavation  on  its 
properties  and  to  restore  that  damaged  portion  of  Edge- 
hill  Way  to  a  safe  condition.  Said  notice  was  sent  in 
accordance  with  Section  112  of  the  Charter  of  the  City 
and  County  of  San  Francisco. 

"That  company  has  ceased  further  grading  operations 
on  the  site  but  it  has  made  no  attempt  to  restore  the 
damage  caused  by  slides  on  its  property.  A  copy  of  my 
letter  of  February  11,  1952,  is  transmitted  herewith. 

"I  would  now  request  your  opinion  on  how  to  proceed. 

"Should  a  notice  be  sent  to  the  owner  of  the  front- 
ing property  as  provided  for  in  Sec.  lj.00  of  the  Public 
Works  Code,  and  should  no  compliance  by  the  owner  follow 
within  a  reasonable  time,  would  it  be  possible  to  force 
the  improvement  under  the  193^  Street  Improvement 
Ordinance  (Article  6  of  the  Public  Works  Code). 

"Your  early  attention  is  requested  as  the  condition 
is  the  cause  of  considerable  inconvenience  to  the  resi- 
dents of  the  street." 
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OPINION 

Specifically  you  desire  to  know  whether  the  street  improve- 
ment procedures  of  the  San  Francisco  Public  Works  Code  may  be 
availed  of  to  compel  the  owner  of  Lots  1A  and  IB  of  Assessor's  Block 
No.  2872  to  pay  for  all  or  a  portion  of  the  cost  of  repairing  Edge- 
hill  Way.  You  have  advised  me  that  the  damaged  street  area  is  all 
in  front  of  those  lots. 

It  is  my  opinion  that  those  procedures  are  available  for 
that  purpose,  and  that  the  cost  of  repairing  Edgehill  Way,  certainly 
to  its  center  line,  possibly  in  Its  entirety,  can  be  lawfully  asses- 
sed against  Lots  1A  and  IB,  depending  on  the  determination  of  the 
Board  of  Supervisors. 

Section  108  of  the  Charter  provides  in  part: 

"When  any  roadway  of  a  street  or  portion  thereof  for 
not  less  than  one  continuous  block  has  been  paved  in 
accordance  with  the  specifications  of  the  department  of 
public  works,  and  is  in  good  condition,  and  sewer,  gas 
and  water  pipes  have  been  laid  therein,  the  same  shall 
be  accepted  by  the  supervisors  by  ordinance  on  the 
written  certificate  of  the  city  engineer,  and  thereafter 
such  portion  of  the  roadway  of  said  street  shall  be  kept 
in  repair  and  improved  by  the  city  and  county." 

You  have  informed  me  that  Edgehill  VI ay  does  not  conform 
to  these  conditions  and  that  it  has  never  been  accepted  by  the 
Supervisors.   In  such  case  Section  J4.OO  of  the  San  Francisco  Public 
Works  Code  applies  and  authorizes  the  Department  of  Public  Works  to 
give  a  notice  to  the  owner  of  any  lot  fronting  on  the  portion  of  a 
street  which  is  "so  out  of  repair  ...  as  to  endanger  persons  or 
property  passing  thereon,  .  .  .  requiring  such  owner  to  repair,  or 
reconstruct  or  improve  forthwith,  in  such  manner  and  with  such 
material  as  the  said  Department  of  Public  Works  may  determine  and 
direct,  said  portion  of  said  street  ...  to  the  center  line  thereof, 
.  .  .  Within  five  days  after  such  notice  shall  have  been  delivered 
to  such  owner,  he  shall  cause  to  be  begun  such  repair,  or  such  re- 
construction, or  such  improvement  .  .  .  and  shall  diligently  and 
without  interruption  prosecute  the  same  to  completion." 

The  Board  of  Supervisors  is  authorized  to  enact  ordinances 
for  improvement  of  streets  (Charter  Sec.  107)  and  a  similar  provi- 
sion of  the  Consolidation  Act,  applicable  to  San  Francisco,  was  held 
valid  in  Hart  v»  Gaven,  12  Cal.  I4.76.   See  also  Cal.  Stats.  l88£, 
p.  H4.7  at  p.  158  /sec.  1^/.   In  Bonnet  v.  San  Francisco,  65  Cal.  230, 
231,  the  Court  said:   "On  streets  not  accepted  the  expense  of  con- 
structing and  repairing  sidewalks  is  to  be  borne  by  property  owners." 
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Section  UOO,  supra,  does  not  itself  provide  a  method  for 
enforcement  of  the  owner's  duty  should  he  fail  to  comply  with  the 
notice.   But  the  "Street  Improvement  Procedure"  sections  of  the  same 
Code  (Article  6,  Sees.  l85-2l|.7)  do  make  such  provision  and  thus 
supplement  section  1+00.   "It  is  a  settled  rule  that  all  statutes 
which  relate  to  the  same  general  subject  matter  —  briefly  called 
statutes  in  pari  materia  --  must  be  read  and  oonstrued  together,  as 
one  act,  each  referring  to  and  supplementing  the  other,  though  they 
were  passed  at  different  times."   (23  Cal.  Jur.  785-86) 

Therefore  should  no  compliance  by  the  owner  follow  upon 
the  giving  of  the  notice  to  repair,  it  would  be  proper  to  prooeed 
in  accordance  with  the  "Street  Improvement  Procedure"  provisions, 
and,  subject  to  the  aetion  of  the  Board  of  Supervisors,  to  force 
the  improvement  thereunder. 

The  "^Street  Improvement  Procedure"  sections  of  the  San 
Francisco  Public  Works  Code  (sees.  l85-2L|.7)  apply  to  "all  streets 
...  in  the  City  and  County  of  San  Francisco"  (sec.  185),  including 
streets  "which  have  been  dedicated  and  accepted  according  to  law  or 
in  common  and  undisputed  use  by  the  public  for  a  period  of  not  less 
than  five  (5)  years  next  preceding"  (sec  2l\l\.) ,    and  empower  the 
Supervisors,  in  accordance  with  the  procedure  set  forth,  "to  order 
•  .  »  the  .  .  .  repairing  or  reconstruction  thereof."   (Sec.  186) 
Section  187  provides  that  when,  in  the  judgment  of  the  Direotor  of 
Public  Works,  public  interest  or  convenience  requires  such  work  to 
be  done,  "the  expense  of  the  whole  or  any  part  of  which  is  to  be 
assessed  upon  private  property,"  and  he  deems  such  work  expedient, 
he  may  by  written  order  declare  such  expediency,  briefly  describing 
the  work,  and  thereupon  cause  plans  and  specifications  to  be  pre- 
pared. Section  191  authorizes  the  Director  to  "make  the  expense  of 
such  work  chargeable  upon  the  district  in  his  opinion  benefited  by 
such  work." 

Section  215(a)  provides: 

"Where  any  work  mentioned  in  this  Article  (manholes, 
lampholes,  cesspools,  culverts,  crosswalks,  piling  and 
capping  excepted)  is  done  on  either  or  both  sides  of  the 
center  line  of  any  street  for  one  (1)  block  or  less  and 
further  work  of  the  same  class  opposite  to  the  said  work 
already  done  is  ordered  to  be  done  to  complete  the  unim- 
proved portion  of  said  street,  the  assessment  to  cover 
the  total  expense  of  said  work  so  ordered  shall  be  made 
upon  the  lots  or  portions  of  lots  only  fronting  the 
portions  of  the  work  so  ordered." 

Other  sections  provide  for  an  order  declaring  the  Director's 
intention  to  recommend  to  the  Supervisors  that  the  work  be  done  and 
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for  pasting  and  publishing  notice  of  the  making  of  such  order  and  of 
the  time  for  hearing  objections  thereto  (sees,  188,  193);  for  pro- 
tests against  the  work  "by  any  owner  of  property  liable  to  be 
assessed  for  the  proposed  work"  (sec#  19^);  for  an  appeal  to  the 
Board  of  Supervisors  if  the  Director  of  Public  Works  overrules  any 
protest  (see.  196);  for  an  ordinance  ordering  the  work  to  be  done 
and  approving  the  assessment  district  (secs»  197»  199);  for 
receiving  bids  and  letting  a  contract  for  the  work  (sees.  200-206); 
for  the  making  by  the  Director  of  an  assessment  to  cover  the  sum  due 
for  the  work  performed  (sec.  215);  and  for  objeotion  to  the  assess- 
ments and  an  appeal  to  the  Supervisors  from  the  assessment. 
(Sees.  217-220) 

In  short,  the  property  owner's  right  to  protest  to  and  be 
heard  by  the  Director  of  Public  Works,  and  thereafter  to  appeal  to 
and  be  heard  by  the  Board  of  Supervisors  is  fully  protected. 

In  Larsen  v.  San  Francisco,  182  Cal.  1,  ll|.-l5,  under  an 
improvement  ordinance  similar  to  that  found  in  sees.  l85-2l|.7,  supra, 
it  was  held  that:   "Under  the  principles  established  in  this  state 
and  elsewhere,  this  final  decision  of  the  supervisors  as  to  the 
property  benefited  and  the  amount  to  be  assessed  is  conclusive,  un- 
less attacked  on  the  ground  of  fraud  or  mistake  .  .  •  The  board  of 
supervisors  is  the  ultimate  authority  which  is  empowered  to  finally 
determine  what  lands  are  benefited  and  what  amount  of  benefits  shall 
be  assessed  .  .  .   This  determination  is  made  after  a  full  hearing 
accorded  to  all  persons  interested  to  make  such  objection  as  they 
see  fit."  And  in  Duncan  v.  Ramish,  li|2  Cal.  686,  691,  it  was  said: 
"It  Is  enough  for  the  local  property  owner  that  he  has  a  right  to 
be  heard  before  the  city  council  upon  the  question,  by  filing  a 
petition  of  remonstrance  in  the  proceeding  prescribed  by  law,  set- 
ting forth  his  reasons  why  the  improvement  should  not  be  made.  Upon 
this  the  council  must  decide  the  question,  and  its  decision  Is 
final."  And  at  p.  696  (li+2  Cal,):  "There  is  nothing  in  the  law 
which  requires  the  assessment  district  fixed  by  the  council  to 
include  all  the  property  fronting  on  the  streets," 

Should  you  have  any  further  question  in  this  matter,  do 
not  hesitate  to  call  upon  me. 

Respectfully  submitted, 

DION  R.  EOLM 

City  Attorney 
GEB 

To:   Mr.  Sherman  P,  Duckel 

Director  of  Public  Works 


OPINION  NO.  577 
July  7,  1952 


SUBJECT:   ESTABLISHMENT  OP  CAFETERIA  OPERATION 
AT  YOUTH  GUIDANCE  CENTER. 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows; 

REQUEST 

"In  September,  1950,  Mr.  George  W.Ososke,  Chief 
Probation  Officer,  wrote  a  letter  to  this  Department  stating 
his  desire  to  establish  a  Cafeteria  in  the  new  Youth  Gui- 
dance Center  which  was  to  be  opened  for  operation  about 
the  tenth  of  October,  1950.  The  matter  of  the  proper  let- 
ting of  the  space  necessary  for  the  operation  of  said 
Cafeteria  and  the  control  and  management  of  the  Cafeteria 
was  discussed  at  that  time.   The  question  was  also  dis- 
cussed as  to  whether  this  letting  could  be  done  by 
Permit  or  Public  Bidding. 

"On  December  21,  1950,  this  office  received  a 
letter  from  Mr.  Ososke  stating  that  discussion  had  been 
held  with  the  City  Attorney  concerning  the  procedure  to 
be  taken  to  secure  the  proper  authority  for  food  service 
in  the  Youth  Guidance  Center.   No  further  word  has  been 
received  by  this  office  with  relation  to  this  problem, 

"Under  date  of  December  27,  195l*  Mr»  Thomas 
A.  Brooks,  Chief  Administrative  Officer, transmitted  a 
letter  addressed  to  Mr.  H.  H.  Jones,  Purchaser  of  Sup- 
plies, from  Mr.  Thomas  P.  Strycula,  Chief  Probation 
Officer,  which  letter  proposes  that  the  Youth  Guidance 
Center  turn  over  to  an  operator  certain  space  in  the 
Service  Building  for  Cafeteria  service.  Also,  the  in- 
tention to  assign  to  an  operator  certain  City  personal 
property  such  as  tables,  chairs,  counters  and  utensils 
of  various  kinds  that  would  be  necessary  in  the  opera- 
tion of  a  food  service  department.  This  service  is 
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proposed  to  be  established  both  for  the  convenience  and 
benefit  of  the  employees  as  well  as  visitors.  Will  you 
kindly  give  me  an  answer  to  the  following  queries: 

"1.  May  the  Chief  Probation  Officer  establish 
a  Restaurant  or  Cafeteria  in  the  Youth  Guidance  Center 
building,  which  Restaurant  or  Cafeteria  would  give 
service  to  the  public  as  well  as  the  employees? 

"2,   If  this  can  be  done,  what  Department 
would  be  responsible  for  the  letting? 

"3»  In  the  establishment  of  a  Cafeteria  in 
the  Youth  Guidance  Center  building,  may  the  Chief  Pro- 
bation Officer  transfer  City  personal  property  and  if 
this  can  be  done,  who  would  be  responsible  for  this  let- 
ting or  permission? 

"ij.»  May  a  portion  of  this  building  be  declared 
Surplus  for  the  operation  of  a  Restaurant  and  if  it  may, 
would  any  letting  have  to  be  accomplished  by  public 
bidding?" 

OPINION 

The  Chief  Probation  Officer  has  no  power  to  lease  part  of 
the  Youth  Guidance  Center  for  restaurant  or  cafeteria  purposes* 

A  portion  of  the  property  may  not  be  leased  for  such 
purpose  as  surplus  under  Section  93  of  the  Charter.  This  is  true, 
first,  since  no  part  of  the  property  is  surplus  and,  second,  because, 
if  any  part  were  surplus,  its  use  under  lease  would  be  subject  to 
bid  through  the  Director  of  Property  for  any  purpose  which  would  not 
interfere  with  the  functions  of  the  Youth  Guidance  Center,  not  merely 
for  a  restaurant  purpose. 

In  special  instances,  the  Board  of  Supervisors  has  recognized 
a  public  purpose  in  the  operation  of  departments  in  the  dispensing 
of  food  by  the  departments.   In  the  Recreation  and  Park  Department 
such  service  has  been  recognized  in  such  instances  as  the  Oriental 
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Tea  Garden,  at  certain  playgrounds,  etc.,  as  contributing  to  the 
function  of  the  department,   Laguna  Honda  Home,  the  hospitals,  Youth 
Guidance  Center  and  the  jails  all  dispense  food  to  residents  or  in- 
mates in  line  with  their  function,  all  with  the  approval  of  the 
Board  by  budget  and  appropriation  ordinance. 

By  appropriation  and  salary  ordinance  the  Board  has  ap- 
proved the  dispensing  of  food  to  employees  as  part  of  their  salary 
in  various  instances  where  the  location  or  duties  of  certain  em- 
ployees specially  require  it. 

The  Board  has  also  recognized  a  public  purpose  in  the  ad- 
ministration of  the  personnel  of  the  various  departments  in  its 
passage  of  Ordinance  No.  6£62  (Series  of  1939),  authorizing  depart- 
ment heads  and  the  Director  of  Property  to  arrange  for  the  in- 
stallation and  maintenance  of  beverage  or  food  vending  machines  or 
vending  stands. 

The  Board  of  Supervisors  has  gone  no  further  than  this* 
As  the  general  legislative  body  of  the  City  and  County,  in  its  con- 
clusions as  to  what  constitutes  a  public  purpose  in  the  use  of  funds 
or  property  in  t he  administration  of  personnel  of  the  City  and  Coun- 
ty, the  action  of  the  Board  of  Supervisors  has  been  as  indicated 
herein* 

It  is  to  be  noted  that  Section  1  of  Ordinance  No.  6562 
provides  for  the  installation  of  stands  dispensing  food  products 
and  that  Section  8  of  this  ordinance  provides  for  issuance  of 
permits  to  blind  persons  pursuant  to  Chapter  52l|,  statutes  of  19^4-5* 
of  the  State  law.   Under  this  law  and  within  its  limitations,  art- 
icles to  be  dispensed  at  a  stand  at  the  Center  other  than  those 
designated  in  the  law  would  be  subject  to  the  approval  of  the 
Bureau  of  Vocational  Rehabilitation  and  the  Chief  Probation  Officer. 

In  conclusion,  you  are  advised  that  the  Chief  Probation 
Officer  may  not  establish  a  restaurant  or  cafeteria  at  the  Youth 
Guidance  Center  for  service  to  the  public  and  employees,  except  to 
such  extent  as  he  may  exercise  the  authority  given  him  by  Ordinance 
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No,  6£62  or  as  he  may  obtain  authority  from  the  Board  of  Supervisors 
for  that  purpose,  if  a  showing  sufficient  to  justify  such  action 
can  be  made  in  the  matter* 

Respectfully  submitted, 


WP 

To:   Mre  Eugene  J,  Riordan 
Director  of  Property 


Through:   Mr.  Thomas  A,  Brooks 

Chief  Administrative  Officer 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  578 
July  8,  1952 

SUBJECT:   MY  THE  BOARD  OF  SUPERVISORS  APPROPRIATE  FUNDS 
AS  A  CONTRIBUTION  FOR  THE  PURCHASE  OF  BUTANO 
FOREST,  THE  ELECTORATE  HAVING  REFUSED  TO 
APPROVE  A  BOND  ISSUE  FOR  THE  PURPOSE 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"There  has  been  received  by  the  Board  of  Supervisors  and 
referred  to  the  Finance  Committee  a  request,  from  the 
Committee  for  the  Preservation  of  the  Butano  Forest,  for 
a  contribution  of  ^100,000  towards  the  estimated  purchase 
price  of  the  property  involved.   Copy  of  the  'Presentation 
by  the  Committee  for  the  Preservation  of  the  Butano  Forest' 
is  attached. 

"At  the  meeting  of  the  Finance  Committee  on  Wednesday, 
July  2,  1952,  when  this  matter  was  discussed,  Supervisor 
Christopher  announced  it  as  his  belief  that  San  Francisco 
was  precluded  from  participation  in  this  endeavor  with 
funds  authorized  by  bond  issue  or  otherwise,  this,  by 
reason  of  the  fact  that  a  similar  proposal  was  defeated 
by  the  electorate  on  N  ovember  2,  191+8 .   Supervisor 
Christopher  considers  that  the  expression  of  the  voters 
at  the  election  referred  to  constitutes  a  declaration  by 
the  electorate  that,  in  no  manner,  involving  a  contribu- 
tion by  San  Francisco,  is  the  Board  to  authorize  partic- 
ipation in  this  enterprise. 

"It  will  be  appreciated  if  the  Finance  Committee  may  have 
your  opinion  concerning  Supervisor  Christopher's  position 
with  respect  to  the  proposal  referred  to," 

OPINION 

On  May  10,  19U-8 >  pursuant  to  the  request  of  the  Board  of 
Supervisors,  former  City  Attorney  John  J.  0 'Toole  rendered  an 
opinion  on  the  subject  of  the  legality  of  a  contribution  by  the 
city  and  county  for  the  purchase  of  Butano  Forest, 

The  inquiry  which  the  Board  presented  was  as  follows: 
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"May  a  sum  of  ^100,000  legally  be  appropriated  by  the 
City  and  County  as  a  capital  expenditure  toward  the 
purchase  of  Butano  Forest,  to  be  used  as  a  public  park 
and  recreational  area?" 

In  response  to  this  inquiry,  the  opinion  stated  in  its  con- 
clusion as  follows: 

"(1)   An  appropriation  by  the  City  and  County  of  San 
Francisco  for  the  purpose  of  assisting  the  State  of 
CaL  if  ornia  in  the  purchase  of  Butano  Forest  as  a  State 
Park  is  a  legal  and  valid  exercise  of  power  by  virtue 
of  the  provisions  of  Sections  5150  and  5l5l  of  the 
Public  Resources  Code, 

"(2)   An  appropriation  for  the  purposes  above  set  forth 
is  an  appropriation  for  a  'public  improvement'  within 
the  meaning  of  Section  72  of  the  City  Charter." 

I  have  reviewed  this  opinion  and  concur  in  it. 

At  the  election  held  on  November  2,  191+8 ,  the  Board  of  Super- 
visors submitted  to  the  voters  of  the  City  and  County,  a  proposition 
"to  incur  a  bonded  indebtedness  in  the  sum  of  ^250,000  to  pay  part  of 
the  cost  of  acquiring  Butano  Forest,  in  San  Mateo   County,  to  be  given 
to  the  State  for  park  purposes," 

Section  101  of  the  Charter  provides  that  the  general  laws  of 
California  authorizing  the  incurring  of  bonded  indebtedness   shall, 
except  as  otherwise  provided  in  the  Charter,  be  applicable  to  the 
creation  of  bonded  indebtedness  by  the  City  and  County,   The  proposi- 
tion for  a  bonded  indebtedness  relating  to  the  purchase  of  Butano 
Forest  was  submitted  to  the  voters  under  the  general  laws  of  the  State, 

Under  those  laws,  Section  1+3 6 11+  of  the  Government  Code  pro- 
vides as  follows: 

"If  two-thirds  of  the  electors  voting  on  the  proposi- 
tion vote  for  it,  the  bonds  may  be  issued,1' 

The  proposition,  havinc  failed  to  receive  a  two-thirds  vote, 
did  not  authorize  the  issuance  of  the  bonds  described  in  it. 

This  is  the  first  result  of  the  vote. 
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The  second  result  of  the  vote  is  found  in  Section  I4.36I6  of 
the  Government  Code.   That  section  is  as  follows: 

"§[).36l6.   Defeat  of  proposition:   Subsequent  election: 
Limitation  on:   Petition  for  submission  of  proposition: 
Effect.   If  any  proposition  is  defeated  by  the  electors, 
the  legislative  body  shall  not  call  another  election  on  a 
substantially  similar  proposition  for  six  months  after 
the  election.   If  a  petition  requesting  submission  of 
such  a  proposition,  signed  by  15  percent  of  the  city 
electors  as  shown  by  the  votes  cast  for  all  candidates 
for  Governor  at  the  last  election,  is  filed  with  the 
legislative  body,  it  may  call  an  election  before  the 
expiration  of  six  months," 

Under  this  section  an  election  could  not  be  called  for  a 
period  of  six  months  after  the  first  election  to  present  to  the 
voters  a  substantially  similar  proposition  to  that  defeated,  except 
on  petition  of  a  required  percentage  of  the  voters. 

This  restriction  on  the  calling  of  a  second  election  is 
the  second  result  of  the  vote  which  failed  to  authorize  the  bond 
issue  in  the  election  of  November,  19^-8. 

The  law  provides  no  other  results  of  such  an  election. 
Nor  did  the  people  declare  any  policy  or  otherwise  by  this  election. 
They  simply  failed  to  authorize  the  issuance  of  bonds  in  the  amount 
stated  for  the  purpose  specified. 

You  are  therefore  advised  that  the  expression  of  the 
voters  at  the  election  referred  to  does  not  constitute  legally  a 
declaration  by  the  electorate  that  the  Board  of  Supervisors  shall  not 
participate  in  the  Butano  Forest  enterprise  in  any  manner  involving 
a  contribution  by  San  Francisco, 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

WP 

To:  Board  of  Supervisors 

Attn:   Mr.  John  R.  McGrath, 
Clerk  of  the  Board 


Opinion  No.  579 
July  9,  1952 


SUBJECT:   THE  EFFECT  OF  THE  CORELLI  AND  ELLIS 
JUDGMENTS  ON  THE  RATE  OF  PAY  OF 
GENERAL  FOREMAN  TRACKMAN. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

REQUEST 

"Please  refer  to  the  Findings  of  Facts  and 
Conclusions  of  Law  in  the  Ellis  et  al.,  vs. 
Walsh,  et  al.,  and  Corelli  et  al.,  vs.  Walsh, 
et  al.  litigations.   As  you  know,  the  court 
holds  that  the  essential  characteristic  of  a 
foreman  is  supervision  and,  in  effect,  says  that 
one  exercising,  supervision  shall  be  paid  the 
$2.00  premium  fixed  in  the  collective  bargaining 
agreement  for  'foreman.' 

"In  municipal  employment  we  have  three  levels 
of  foreman,  all  exercising  supervision  in  varying 
degrees.   We  have  Sub-foreman,  Foreman,  and 
General  Foreman,  and  these  three  classes  are  paid 
different  rates  of  pay.   The  Labor  contract  also 
governs  Trackman,  and  as  a  consequence  we  have  in 
the  municipal  service  -  Labor  Sub-foreman,  Labor 
Foreman,  and  General  Foreman  Trackman. 

"Will  you  kindly  advise  us  if  under  the  Laborer 
contract  which  specified  $2.00  per  day  premium  for 
Foreman  as  this  contract  is  interpreted  by  the 
court  litigations  referred  to  herein,  we  may 
legally  pay  a  $3.00  premium  to  General  Foreman 
Trackman,  since  these  men  are  exercising  super- 
vision and  there  is  no  rate  ^ther  than  if 2. 00  per 
day  premium  fixed  in  the  collective  bargaining 
agreement  for  foreman. 

OPINION 

At  the  outset  it  should  be  clearly  borne  in  mind  that 
the  question  of  the  rate  of  pay  of  General  Foreman  Trackman 
was  not  a  part  of  the  issues  that  were  adjudicated  in  the 
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trials  nf  the  Corelli  and  Ellis  cases.   These  cases  were 
confined  solely  to  the  question  .of  rate  of  pay  of  Sub- 
foremen  Laborers  and  Sub-foremen  Asphalt  Workers  end  tr 
the  question  of  the  retitling  of  the  positions.   The  court 
in  its  findings,  to  vhich  you  have  referred  in  your  request, 
indicated  that  the  Sub-foremen  were  performing  acts  ef  super- 
vision similar  to  that  found  in  private  employment  and  done 
by  Foremen.   It  also  found  that  they  were  not  entitled  to  a 
retitling  or  reclassification  of  the  positions.   Furthermore, 
the  findings  must  be  read  as  a  whole,  with  the  judgment  being 
the  controlling  factor  in  the  case.   The  judgment  disposes 
only  of  the  two  matters  heretofore  mentioned,  to-wit:  the 
rate  of  pay  of  the  Sub-Foremen  involved  and  the  question  of 
the  retitling  or  reclassification  of  their  positions.   The 
purpose  of  the  finding  referred  to  in  your  request  is  to 
support  the  conclusions  of  law  upon  which  the  judgment  is 
predicated  and  it  is  quite  conceivable  that  under  a  different 
set  of  facts  such  as  the  question  of  the  rate  of  pay  of 
General  Foreman  Trackman,  a  different  finding  could  be  made. 

The  question  nf  rates  of  pay  for  supervisory  positions, 
since  the  adoption  of  Section  l£l. 3»  has  been  a  troublesome 
one  but  in  the  interest  of  equity  and  fairness  has  been 
handled  most  expeditiously  by  the  various  departments  of  the 
city.   In  my  opinion  it  would  reojiire  more  than  an  inference 
arising  out  of  a  finding  of  fact,  in  a  case  involving  questions 
entirely  distinct  from  those  dealing  with  the  rate  of  pay  of 
General  Foremen  before  you  would  bo  compelled  to  abandon  the 
l3.CC  per  day  differential. 

The  Manual  on  Classification  of  Duties  of  Positions  in 
the  Municipal  Service  issued  by  the  Civil  Service  Commission 
sets  forth  the  duties  of  General  Foreman  Trackman  as  follows: 

"J168  GENERAL  FOREMAN  TRACKMAN  -  Under  direction; 
rugularly  plans  and  directs  the  work  of  several 
groups  of  track  employees  which  groups  may  bo  work- 
ing at  different  locations;  estimates  costs; 
requisitions  end    checks  delivery  of  materials; 
keeps  time  of  subordinates;  makes  required  reports; 
and  performs  related  duties  as  required." 

While  I  understand  that  the  class  specifications  are 
descriptive  and  explanatory  and  not  restrictive,  I  believe  that 
in  a  situation  such  as  presented  by  your  request  it  is  a  proper 
thing  to  consider  them.   Since  the  sole  basis  of  your  request 
stems  from  the  use  of  the  word  "supervision"  in  the  findings 
of  the  cases  referred  to,  it  is  significant  that  in  the  classi- 
fication of  duties  of  General  Foreman  Trackman  the  word 
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"supervise"  is  not  used,  and  in  lieu  thereof  appear  the  words 
"plans  and  directs." 

Webster  in  his  definition  of  "supervise"  vihere  it  is 
used  as  a  verb  states  the  following: 

"To  oversee  and  direct,  to  superintend,  to  inspect 
with  authority,  as  to  supervise  the  printing  of  a 
book,  also  tp  exercise  supervision  over,  as  to 
supervise  a  department  in  school  or  business." 

In  defining  "directs"  as  a  verb,  Webster  states: 

"To  give  an  ?rder  or  an  instruction  to  a  person, 
to  instruct  authoritatively,  as  to  direct  them  to 
go.   To  give  an  order  or  instruction  for;  to  ask 
for  an  order  with  authority." 

Likewise  when  the  term  "plans"  is  used  as  a  verb,  Webster 
states  that  it  means: 

"To  form  a  plan  of  or  for;  to  represent  as  by  a 
diagram.   To  devise  a  project  as  a  method  or  course 
of  action.   To  prearrange  the  details  of;  as  to 
plan  a  campaign." 

None  of  the  definitions  quoted  above  indicate  that  "supervise" 
is  a  synonym  of  "directs  nor  in  the  definition  of  "directs" 
is  "supervise"  uses  as  a  synonym.   Therefore  it  is  clear  that 
the  terms  are  not  to  be  used  interchangeably. 

A  further  examination  of  the  classification  of  duties 
manual  shows  that  throughout  the  entire  manual  the  term 
"directs  and  plans"  is  used  as  well  as  the  term  "supervised." 
I  have  just  taken  at  random  a  few  classifications  where  the 
terms  "directs  and  plans"  are  used.   These  are: 

J  112  Supervisor  of  Street  Cleaning 

M  2   General  Foreman  Machinist 

A  l6l  General  Foreman  Carpenter 

A  208  General  Foreman  Cement  Finisher 

and  many  others.   In  most,  if  not  all  of  these  classifications 
Foremen  are  also  described  and  che  term  universally  used  in 
lieu  of  "directs  and  plans"  is  "supervise."   Inasmuch  as  I  must 
presume  that  the  incumbent  in  the  position  of  General  Foreman 
Trackman  is  not  working  out  of  his  classification  I  can  find 
nothing  that  would  prevent  your  certifying  a  rate  of  $3.00  above 
that  of  the  Laborer  in  the  Laborers'  contract  for  the  rate  of 
pay  of  General  Foreman  Trackman. 
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The  question  as  to  all  of  these  supervisory  groups  is 
o  debatable  one  and  one  which  rests  in  the  sound  discretion  of 
your  Commission  to  determine.   However,  in  my  opinion  nothing 
in  the  Corelli  or  Ellis  cases  in  any  way  affects  the  question 
of  what  rate  of  pay  shall  be  certified  for  General  Foreman 
Trackman.   Even  if  we  were  to  consider  the  finding  to  which 
you  have  referred,  it  is  my  opinion  that  upon  a  review  of  the 
classifications,  as  I  have  done,  you  must  conclude  that  the 
use  of  different  terms  to  describe  the  duties  of  General 
Foremen  Trackmen  would  remove  them  from  any  finding  wherein 
supervision  is  the  test. 

Therefore  I  advise  you  that  I  find  nothing  in  the  cases 
referred  to  nor  anywhere  else  that  would  prevent  you  from 
following  the  practice  adopted  some  years  ago  of  certifying 
General  Foreman  Trackman  rate  of  pay  at  a  higher  figure  than 
that  of  Foreman  Trackman. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney 


TO:   CIVIL  SERVICE  COMMISSION 
151  City  Hall 
San  Francisco  2 
Attention:  Mr.  Wm.  L.  Henderson. 


EJW 


Opinion  No.  £80 
July  llj.,  1952 

SUBJECT:      PROPOSED   CLOSING   OF    ISLAIS   CREEK  AND   CHANNEL  STREET 
DRAWBRIDGES  DURING   NIGHT   SHIFT  AND  DISCONTINUANCE  OF 
WATCHMEN'S   SERVICES;    EFFECT   OF    SUCH  ACTION   ON  CITY 
AND  COUNTY'S   LIABILITY  FOR  DAMAGES. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"The  recent  'Report  on  a  Study  of  the  Department  of 
Public  Works'  by  the  firm  of  Griff enhagen  and  Associates, 
included  recommendations  on  operation  of  the  City's  three 
Lift  Bridges  which  are  quoted  as  follows: 

"(a)   'Eliminate  the  watchmen  position  during  the  11 

p.m.  to  7  a.m.  shift  on  all  three  bridges  and  on  the 

Fourth  Street  Bridge  for  the  3  P»m.  to  11  p.m.  shift' • 

"(b)   'Discontinue  the  operations  of  the  Fourth  and 
Channel  Bridge  during  the  11  p.m.  to  7  a.m.  shift  and  eli- 
minate the  position  of  operating  engineer  on  that  shift' • 

"(c)   'Make  a  comprehensive  administrative  study  of 
bridge  operations  in  order  to  explore  all  possibilities  of 
reduced  operations'  • 

"The  three  Lift  Bridges  are  located  at  3rd  and  Channel, 
i).th  and  Channel  and  3rd  and  Islais.   The  3rd   and  Islais 
bridge  is  a  double  leaf  boscule  and  the  other  two  bridges 
are  a  single  leaf.   These  bridges  have  been  manned  on  a  21}.- 
hour  a  day,  seven  days  a  week  basis  with  an  operating  engineer 
and  a  watchman  assigned  to  each  bridge  for  each  8  hour  shift. 

"The  number  of  openings  on  all  bridges  is  smallest  during 
the  11  p.m.  to  7  a.m.  shift  and  averages  less  than  one  open- 
ing per  day  on  that  shift  for  each  bridge.   The  amount  of 
vehicular  traffic  crossing  the  bridges  on  that  shift  is  also 
limited  in  number.  Bridges  are  not  now  opened,  except  in 
emergencies,  to  ship  passage,  during  the  following  hours: 

"3rd  &  Channel  -  7:1)5  a.m.  to  8:1}5  a.m. 
12  Noon  to  1:00  p.m. 
1}.: l£   p.m.  to  SikS   p.m. 
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"ij.th  &  Channel  & 

3rd  &  Islais     7:00  a.m.  to  9:00  a.m. 

12:00  noon  to  1:00  p.m. 

lj.:00  p.m.  to  6:00  p.m. 

"At  each  bridge,  the  operating  engineer  is  stationed 
in  the  Control  House  located  on  one  side  of  the  bridge  and 
channel.   The  watchman  is  stationed  on  the  opposite  side  of 
the  channel,  but  on  the  same  side  of  bridge  as  the  location 
of  the  Control  House. 

"Despite  good  warning  devices,  crashing  of  protection 
gates  has  recurred  and  persons  and  vehicles  have  been  on 
the  bridge  as  it  started  to"  rise.  Watchmen  have  been  re- 
tained in  past  years  as  an  extra  safety  precaution  to  warn 
inattentive  users  of  the  bridges.   Their  services,  however, 
have  been  costing  the  City  a  total  of  about  $19,600  a  year 
for  the  11  p.m.  to  7  a.m.  shifts  on  the  three  bridges  and 
the  3  p.m.  to  11  p.m.  shift  on  the  ifth  Street  Bridge. 

"Very  few  openings  are  required  at  the  i^th  and  Channel 
bridge  during  the  11  p.m.  to  7  a.m.  shifts  (a  total  of  16 
during  fiscal  year  1950-51)  and  the  abolishing  of  manning 
this  shift  with  one  operating  engineer  would  result  in  an 
annual  operating  saving  of  about  $6,900,00, 

"I  would  now  request  your  opinion  in  the  following  parti- 
culars concerning  the  City's  liability  in  case  of  accident 
at  the  bridges,  should  a  change  be  made  in  operating  personnel 
as  recommended  by  Griff enhagen  &  Associates: 

nl.   In  case  of  accident  at  the  bridges,  would  the  City 
incur  greater  liability  by  virtue  of  not  retaining  watchmen 
services  to  additionally  warn  traffic. 

"2.   In  the  event  that  the  bridges  were  closed  during 
the  night  shift,  after  arrangements  were  made  with  proper 
authorities  and  parties  concerned  were  notified,  would  the 
City  be  liable  for  damage  should  an  accident  occur  as  the 
result  of  a  ship  attempting  to  make  passage* 

"in  connection  with  the  recommendation  by  Griff enhagen 
&  Associates,  this  department  is  investigating  the  adequacy 
of  the  warning  system,  lighting  system  and  barricade  protec- 
tion at  the  approaches  to  each  of  the  three  bridges  and  their 
reasonable  sufficiency  would  be  established  before  effecting 
any  of  the  recommendations." 
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OPINION 


1.   The  question  of  the  presence  or  absence  of  a  watchman  at 
a  dangerous  crossing  and  its  effect  on  liability  is  frequently  con- 
sidered in  litigation  concerning  accidents  at  railroad  crossings. 

The  case  of  CANION  v.  SOUTHERN  PACIFIC  COMPANY,  80  Pac.  (2d) 
397  (Ariz.),  held  that  the  defendant's  failure  to  maintain  a  watch- 
man at  a  crossing  was  not  negligence  as  a  matter  of  law  in  the  ab- 
sence of  a  statute  requiring  a  watchman  to  be  maintained  at  the 
crossing  and  that  to  establish  negligence  on  the  part  of  the  defen- 
dant it  was  incumbent  upon  the  plaintiff  to  show  by  affirmative  evi- 
dence that  reasonable  care  would  require  that  a  watchman  be  station- 
ed at  the  crossing.  And  in  the  case  of  GOLINVAUX  v.  BURLINGTON  C. 
R.  &  N.  R.  CO.,  101  N.W.  ij.65,  it  was  held  that  defendant's  failure 
to  keep  a  flagman  at  a  crossing  could  be  taken  into  account,  with 
other  circumstances,  in  considering  the  alleged  negligence  of  defen- 
dant. 

The  case  of  NASHVILLE  &  ST.  L.  RY.  v.  WHITE,  1$   S.W.  (2d)  1, 
considered  the  effect  on  liability  of  an  ordinance  of  the  city  of 
Memphis  requiring  a  flagman  to  be  stationed  at  train  crossings  in 
the  city.  Defendant  had  eliminated  the  flagman  at  its  train  cross- 
ing and  substituted  an  electric  signal.   Plaintiff  was  injured  at 
the  crossing  and  sued  defendant,  one  of  the  counts  being  for  negli- 
gence for  failure  to  have  the  flagman  stationed  at  the  crossing  as 
required  by  the  ordinance.  Defendant  asserted  that  the  electric 
signal  was  working  at  the  time  of  the  accident  and  that  it  was  a 
better  and  more  efficient  defice  for  protection  against  accidents 
than  a  watchman  stationed  with  a  flag  and  that  the  ordinance  was  un- 
reasonable and  void.  The  court  allowed  evidence  on  the  utility  and 
condition  of  the  electric  signal,  but  rejected  proffered  evidence  of 
witnesses  that  the  eleotric  signal  was  a  superior  protective  device 
to  ft  flagman  on  the  grounds  that  the  conclusion  as  to  what  was  the 
better  device  was  for  the  court  or  jury  to  determine.   The  jury  was 
instructed  that  the  violation  of  the  ordinance  constituted  negli- 
gence per  se  and  that  if  they  found  that  the  proximate  cause  of  the 
accident  was  the  failure  to  have  the  flagman  at  the  crossing  that 
the  defendant  was  liable.   The  jury  so  found  and  defendant  was  held 
liable,  and  on  appeal  the  Supreme  Court  of  Tennessee  found  no  error 
in  these  proceedings  in  the  trial  court. 

The  case  was  appealed  to  the  Supreme  Court  of  the  United  States 
solely  on  the  grounds  of  the  invalidity  of  the  ordinance  and  while 
the  decision  reported  in  278  U.S.  l\$bt    73  L.Ed.  I4.52,  is  not  in  point 
on  the  question  of  liability,  its  comments  sustaining  the  reason- 
ableness of  the  requirement  of  the  ordinance  are  worthy  of  con- 
sideration. Mr.  Justice  Holmes  stated  at  page  k$k'» 

"The  railway  had  substituted  for  the  flagman  an  elec- 
tric signal  on  one  side  of  the  street,  and  about  15  feet 
above  it,  that  gave  warning  by  flashing  a  light  and  ringing 
a  bell,  and  was  set  in  operation  mechanically  by  the  train 


when  it  came  within  2,500  feet  of  the  crossing ■   The  con- 
trivance was  testified  to  be  in  general  use,  and  was  said 
to  be  cheaper  and  in  some  ways  at  least  better  than  the  old 
precautions.  The  railway  contended  that  the  ordinance  enact- 
ed at  the  beginning  of  l880  was  valid  no  longer,  in  view  of 
the  modern  improvement,  and  that  to  enforce  it  now  would  be 
to  enforce  an  unnecessary  burden  on  interstate  commerce  and 
would  be  so  arbitrary  as  to  amount  to  a  denial  of  due  process 
of  law.  GALVESTON  ELECTRIC  CO.  v.  GALVESTON,  258  U.S.  388, 
1+00,  66  L.  ed.  678,  685,  \\Z   Sup.  Ct.  Rep.  351.   (It  may  be 
mentioned  that  the  train  concerned  was  engaged  in  interstate 
commerce.)  But  the  crossing  in  question  was  said  by  the 
court  to  be  a  dangerous  one,  where  there  was  pretty  constant 
travel  by  night  and  day,  and  it  was  held  that  as  applied  to 
such  a  crossing  it  could  not  be  said  that  the  ordinance  was 
so  indisputably  unnecessary  and  unreasonable  that  the  legisla- 
tive judgment  could  be  overruled, 

"We  are  compelled  to  take  the  same  view.  The  legisla- 
tive arguments  in  favor  of  the  railway  are  manifest,  and  we 
may  conjecture  that  it  is  only  a  matter  of  time  before  the 
old  methods  of  guarding  grade  crossings  will  have  disappear  ed 
unless  the  grade  crossing  precede  them.  But  if  the  ordinance 
were  passed  to-day  and  came  up  for  a  decision  upon  its  valid- 
ity, it  could  not  be  denied  that  a  man  in  the  middle  of  the 
street,  or  near  to  it,  and  intent  on  stopping  traffic,  might 
stop  some  travelers  who  might  not  notice  electric  signs. 
There  is  a  marginal  chance  that  occasionally  a  life  may  be 
saved.  In  this  very  case  it  is  at  least  possible  that  a  man 
on  the  ground  would  have  stopped  the  plaintiffs,  they  not 
being  intent  on  suicide.  No  doubt  legislatures  do  neglect 
such  marginal  chances.  Many  modern  improvements  must  be  ex- 
pected to  take  their  toll  of  life.  When  a  railroad  is  built 
experience  teaches  that  it  is  pretty  certain  to  kill  some 
people  before  it  has  lasted  long.  But  a  court  cannot  condemn 
a  legislature  that  refuses  to  allow  the  toll  to  be  taken,  even 
if  it  thinks  that  the  gain  by  the  change  would  compensate  for 
any  such  loss.   It  follows  that  we  must  affirm  the  judgments 
below." 

Considering  the  problem  from  its  other  aspect,  and  that  is  the 
value  of  the  presence  of  a  flagman  properly  performing  his  duties 
as  a  matter  of  defense,  I  believe  it  is  unquestionable  that  the 
existence  of  such  a  warning  would  be  of  material  assistance  in  the 
defense  of  an  action.  Thus,  in  the  case  of  IANG  v.  BRYAM,  35  Fed. 
(2d)  lj.89,  the  trial  court  had  directed  a  verdict  for  defendants  on 
the  ground  of  contributory  negligence  of  the  plaintiff  and  in  af- 
firming the  decision  on  appeal,  the  reviewing  court  pointed  out: 

"Open  gates  at  a  railway  crossing  do  not  relieve  one 
about  to  cross  the  tracks  from  the  duty  to  exercise  due 
care  in  looking  and  listening  for  an  approaching  train  ... 
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From  the  evidence  introduced  in  the  case  it  fairly  appears 
that  the  crossing  flagman  was  immediately  before  and  up  to 
the  very  time  of  the  accident,  waving  a  lantern  on  the  cross- 
ing to  signal  parties  to  stop  •  •  •  «   There  certainly  could 
be  no  invitation  by  raised  gates  to  pass  onto  a  railroad  cross- 
ing where  a  flagman  on  the  crossing  was  waving  a  lighted  lan- 
tern to  stop,  which  must  have  been  seen  by  a  party  attempting 
to  cross,  t  •  •   The  question  of  raised  crossing  gates  under 
the  circumstances  of  this  case  is  not  of  the  same  importance 
as  in  some  of  the  cases,  because  there  was  a  flagman  to  give 
the  signal  to  stop,  which  otherwise  would  have  been  imparted 
by  the  crossing  gates.  A  party  who  nearly  runs  over  a  flagman 
who  is  trying  to  stop  him  from  crossing  a  railroad  track  and 
pays  no  heed  whatever  to  his  signal  should  not  be  heard  to 
assert  that  he  did  so  because  he  relied  on  an  implied  invita- 
tion to  cross  the  track  by  virtue  of  raised  gates." 

And  in  the  case  of  McKELVEY  v.  DELAWARE  L.  &  VI.  R.  CO.,  300 
N.Y.S.  1263,  the  defendant  had  requested  the  court  to  charge  the 
jury  that  the  plaintiffs  could  not  recover  if  the  flagman  stood 
with  his  "stop^  sign  in  plain  sight  on  the  crossing  on  the  south  of 
the  tracks  or  on  the  south  track  as  the  truck  in  which  decedents 
were  riding  approached.  The  trial  court  refused  the  instruction 
and  the  reviewing  court  held  this  to  be  error  stating  as  follows: 

"if  the  flagman  stood  at  this  crossing  holding  a  'stop' 
sign  in  plain  sight  of  decedents  as  they  approached  the 
tracks,  that  certainly  was  adequate  notice  to  any  traveler 
on  the  highway,  who  was  giving  any  heed  whatever  to  his  sur- 
roundings, that  it  was  dangerous  to  cross  the  tracks,  and  that 
safety  lay  in  refusing  to  contest  the  right  to  occupy  the 
crossing  with  the  railroad  company.   The  request  assumes  that 
the  warning  sign  was  in  plain  sight  of  a  traveler  on  the  high- 
way.  That  being  so,  it  is  difficult  to  conceive  how  a  more 
adequate  warning  of  the  approach  of  a  train  could  have  been 
given." 

The  foregoing  deoisions  did  not,  of  course,  concern  draw- 
bridges but  I  feel  that  the  fundamental  principles  therein  enuncia- 
ted can  be  applied  with  equal  reasoning  to  such  crossings.   They 
establish  that  the  effect  on  liability  of  the  absence  of  a  watchman 
at  a  dangerous  crossing  is  a  matter  of  fact  to  be  considered  in  each 
case  along  with  all  the  other  circumstances  of  the  case  by  the 
triers  of  fact,  either  the  court  or  the  jury.  They  are  also  auth- 
ority for  the  principle  that  the  presence  of  a  flagman  who  gives 
proper  warning  of  the  danger  to  the  motorist  satisfies  the  require- 
ment of  reasonable  care  and  can  cause  the  motorist  who  fails  to  heed 
such  warning  to  be  guilty  of  contributory  negligence  as  a  matter  of 
law. 

The  foregoing  being  so,  it  is  my  opinion  that  the  possibility 
of  the  city  being  held  liable  in  the  event  of  an  accident  at  any  of 
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the  bridges  will  be  greater  if  the  watchman' s  services  are  elimina- 
ted both  from  the  standpoint  of  the  uncertain  factor  of  a  court  or 
a  jury  finding  that  reasonable  care  under  the  circumstances  of  a 
particular  case  would  require  the  presence  of  a  watchman  to  warn 
vehicles  and  from  the  standpoint  of  the  certain  factor  that  an  in- 
valuable legal  defense  to  an  action  would  be  eliminated. 

2.   The  navigable  waters  of  the  state  are  held  in  trust  by  the 
state  for  all  the  people  and  are  at  all  times  subject  to  a  para- 
mount public  right  of  navigation.   In  26  CAL.  JUR.  p.  307*  it  is 
stated  "Navigable  streams  are  public  highways  in  which  the  people 
have  paramount  and  controlling  rights,  consisting  chiefly  of  a  right 
of  property  in  the  soil  and  a  right  to  use  the  water  flowing  over  it 
for  the  purpose  of  navigation.  •  •  ." 

These  fundamental  principles  have  received  constitutional, 
statutory  and  judicial  recognition  in  this  state.  Section  2  of 
Article  XV  of  the  state  constitution  provides  as  follows: 

"No  individual,  partnership,  or  corporation,  claiming 
or  possessing  the  frontage  or  tidal  lands  of  a  harbor,  bay, 
inlet,  estuary,  or  other  navigable  water  in  this  state, 
shall  be  permitted  to  exclude  the  right  of  way  to  such  water 
whenever  it  is  required  for  any  public  purpose,  nor  to  des- 
troy or  obstruct  the  free  navigation  of  such  water  j  and  the 
Legislature  shall  enact  such  laws  as  will  give  the  most 
liberal  construction  to  this  provision,  so  that  access  to 
the  navigable  waters  of  the  state  shall  be  always  attainable 
for  the  people  thereof." 

Section  131  of  the  HARBORS  AND  NAVIGATION  CODE  declares  it  to 
be  a  misdemeanor  to  obstruct  the  navigation  of  any  navigable  waters 
by  the  following  language:   "Every  person  who  unlawfully  obstructs 
the  navigation  of  any  navigable  waters,  is  guilty  of  a  misdemeanor", 
and  Section  3179  of  the  CIVIL  CODE  declares  such  obstruction  to  be 
a  nuisance  as  follows: 

"Anything  which  ....  unlawfully  obstructs  the 
free  passage  or  use,  in  the  customary  manner,  of  any  navi- 
gable lake,  or  river,  bay,  stream,  canal  or  basin,  or  any 
public  park,  square,  streets  or  highways  is  a  nuisance." 

In  the  early  California  case  of  MINTURN  v.  LISLE,  k   Cal.  180, 
the  plaintiffs  while  engaged  in  navigating  the  American  River  with 
a  steamboat  were  detained  and  prevented  from  freely  passing  in  con- 
sequence of  the  refusal  of  defendants  to  raise  the  draw  of  a  bridge 
and  claimed  damages  for  the  delay.   The  bridge  had  been  erected 
under  a  license  granted  pursuant  to  an  act  of  the  Legislature  per- 
mitting the  construction  of  such  bridges  over  the  American  River 
"provided  such  bridges  shall  not  obstruct  the  nevigation  of  such 
streams  and  rivers  by  steamboats  and  other  watercraft". 
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The  defendants  claimed  that  the  County  Board  of  Supervisors 
had  ordered  that  the  draw  of  the  bridge  be  kept  down  as  a  matter 
of  safety  until  a  flood  had  subsided.  The  court  in  holding  the 
bridge  operators  liable  stated  as  follows:   "Conceding  the  original 
license  to  construct  the  bridge  in  question  is  regular,  the  Court 
of  Sessions  had  exhausted  its  authority  over  the  subject  matter. 
No  right  existed,  either  in  the  Court  of  Sessions  or  the  Board  of 
Supervisors,  to  violate  the  plain  letter  of  the  statute,  by  auth- 
orizing an  obstruction  of  the  river,  even  for  a  single  day". 

It  is  pertinent  to  note  here  that  the  original  statutes  de- 
claring Islais  Creek  and  Channel  Streets  to  be  navigable  streams 
and  permitting  the  erection  of  draw  bridges  over  them  contained  sub- 
stantially identical  provisions  to  those  considered  by  the  court  in 
the  MINTURN  case  with  reference  to  the  American  River.   The  statute 
relating  to  Islais  Creek  is  Chapter  317,  Statutes  of  1868,  and  it 
provides  as  follows: 

"Section  1.  From  and  after  the  passage  of  this  Act, 
the  creek  known  as  • Islais  Creek, '  from  Franconia  Landing, 
on  or  near  the  Bay  View  Turnpike,  to  its  outlet  into  the 
Bay  of  San  Francisco,  and  thence  easterly,  along  the  souther- 
ly line  of  Tulare  street  to  the  city  water  front,  on  Massa- 
chusetts street,  shall  be  declared  a  navigable  stream  — 
the  width  of  the  channel  of  said  creek  to  be  hereafter  estab- 
lished by  the  Board  of  State  Harbor  Commissioners. 

"Section  2.   It  shall  not  be  lawful  for  any  per  son  or 
persons  to  build  any  dam  or  bridge  across  said  creek  or 
channel,  or  any  wharf  that  will  interfere  with  the  navigation 
of  the  same. 

"Section  3.  Nothing  contained  in  the  foregoing  sections 
shall  be  so  construed  as  to  prohibit  or  prevent  the  Board  of 
Supervisors  in  and  for  the  City  and  County  of  San  Francisco 
from  constructing  or  causing  to  be  constructed  arched  or  draw 
bridges,  at  the  discretion  of  said  Board,  or  from  granting 
licenses  for  any  ferries  or  bridges,  when  the  public  good  may 
demand  the  same;  provided  no  obstruction  be  created  thereby 
to  the  free  navigation  of  the  said  creek;  and  pr  ovided  fur- 
ther, that  nothing  in  this  Act  shall  be  so  construed  as  to 
affect  the  rights  or  franchises  of  the  Potrero  and  Bay  View 
Railroad  Company,  or  to  require  said  company  to  make  a  draw 
in  said  bridge,  unless  the  cost  of  such  a  draw  and  the  ex- 
pense of  attending  the  same  are  provided  by  the  interested 
parties  who  may  desire  such  improvements." 

Chapter  315  of  the  Statutes  of  1868  is  the  statute  relating  to 
Channel  Street, and  as  its  general  provisions  are  substantially  the 
same  as  found  in  the  foregoing  laws,  I  am  not  quoting  them  herein. 

The  foregoing  statutes  were  repealed  in  1937  concurrently 
with  the  enactment  of  the  Harbors  and  Navigations  Code  codifying 
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this  branch  of  statutory  law.  However,  their  provisions  are  impli-* 
cit  in  the  Code  although  not  reenacted  therein  with  identical 
language.   See  HARBORS  AMD  NAVIGATIONS  CODE,  Sections  100,  101,  131 
and  1781. 

In  view  of  the  foregoing  applicable  law,  you  are  advised  in 
answer  to  your  second  question  that  it  is  my  opinion  that  the  pro- 
posed night  closing  of  the  three  draw  bridges  would  b e  unlawful  to 
the  extent  that  it  obstructed  navigation  on  the  streams  and  that  if 
damage  was  sustained  by  watercraft  by  reason  of  such  obstruction, 
that  it  is  very  possible  that  the  City  and  County  would  be  held 
liable  for  such  damage. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


TJB 

To:      Mr.    Sherman  P.  Duckel 

Director  of  Public  Works 


Opinion  No.  £8l 
July  15,  1952. 


SUBJECT:   EXAMINATION  PAPER  (INCLUDING  APPLICATION)  OPEN  TO 
PUBLIC 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"    We  recently  conducted  an  examination  for  Coroner' s 
Investigator.   For  a  period  of  two  weeks  following  post- 
ing of  the  tentative  list  the  examination  papers  of  all 
participants  in  the  examination  were  open  for  public  in- 
spection in  accordance  with  the  provisions  of  our  Rule 
12  Section  3>  and  Charter  Section  llj.7.1.   During  this 
period  Mrs.  Minudri,  associated  with  the  firm  of  Delany, 
Wercheck,  Fishgold  and  Minudri,  inspected  the  papers  of 
sixteen  of  the  participants.   She  paid  the  $1,00  fee  for 
inspection  of  the  papers  of  each  of  the  participants. 

"   After  completion  of  inspection  of  these  papers 
she  stated  that  some  of  the  participants  in  the  Coroner' s 
Investigator  examination  had  at  various  times  in  the  past 
participated  in  other  examinations  for  different  classi- 
fications and  she  demanded  the  ri&ht  to  inspect  the  appli- 
cations of  any  of  these  persons  which  had  been  filed  for 
earlier  examinations  in  order  to  compare  these  applica- 
tions filed  for  former  examinations  with  the  application 
filed  in  the  current  Coroner's  Investigator  examination. 
She  did  not  identify  the  participants  nor  name  the  for- 
mor  examinations.   This  permission  was  denied  by  the 
Personnel  Director  and  Secretary  on  the  grounds  that 
examination  papers  of  participants  which  include  appli- 
cations (Rule  12,  Section  2  (b)  ),  are  open  to  public 
inspection  only  as  and  when  provided  by  charter,  i.e., 
during  the  two  weeks  following  posting  of  a  tentative 
list.   Thereafter  she  filed  a  demand  in  writrng,  copy 
attached,  that  she  be  permitted  to  inspect  'the  papers 
I  require. ' . 

"    Attached  also  is  a  copy  of  a  report  to  the  Civil 
Service  Commission  by  the  Personnel  Director  and  Secre- 
tary relating  to  this  demand. 
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"  Before    acting   in   this  matter   the    Commission  de- 

sires  your   advice.      Will  you   therefore   be  good  enough 
to   advise    if  public    inspection  of   examination  papers, 
including   applications,   may  be   permitted  at    any  time 
upon  demand,    or   if   such   inspections  may  only  be   per- 
mitted as   provided  under   section  llj.7.1   of   the    Charter, 
i.e.,    during  the    two   weeks  period  following  posting 
of   the    tentative   list." 


OPINION 

Section  li|7»l  was  added  to  the  Charter  in  1938,  and  pro- 
vides as  follows: 

"    After  the  civil  service  commission  has  prepared 
and  published  or  posted  a  list  of  eligibles,  arranged 
in  order  of  relative  excellence,  as  the  result  of  any 
examination  held  by  said  commission,  said  list  shall  not 
be  finally  approved  for  two  weeks  after  the  date  of  the 
publication  or  posting  of  said  list,  during  which  time 
all  examination  papers,  questions  and  answers,  and  all 
marks  and  grades  given  on  any  test  given  in  said  exam- 
ination shall  be  open  to  public  inspection  and  copying 
by  any  citizen,  providing  that  the  identity  of  the  ex- 
aminer giving  any  mark  or  grade  in  an  oral  test  shall 
not  be  disclosed;  and  provided  further  that  the  com- 
mission may  require  the  payment  of  a  fee  of  not  more 
than  one  dollar  ($1)  for  the  inspection  of  all  of  the 
papers  relating  to  the  examination  of  any  one  person 
participating  in  said  examination;  and  provided  further 
that  a  participant  may  examine  his  own  examination 
papers  without  charge.   The  civil  service  commission 
shall  have  power  to  correct  any  error  which  in  its 
judgment  may  have  occurred  in  the  rating  of  any  partici- 
pant in  said  examination,  and  to  alter  said  published  or 
posted  list  of  eligibles  and  to  make  changes  accordingly 
therein  which  in  the  opinion  of  said  commission  may  be 
justified  by  any  re-examination  of  said  papers,  questions, 
answers,  marks  or  grades  given  in  said  examination;  pro- 
vided that  said  changes  shall  be  made  within  a.  period  of 
not  more  than  sixty  (60)  days  after  the  date  of  the  pub- 
lication or  posting  of  said  list.  " 
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Section  2  (b)  and  Section  3  of  Rule  12  of  the  Rules  of 
the  Civil  Service  Commission  provide  as  follows: 

"     Section  2  (b).   INSPECTION  OP  OWN  EXAMINATION 
PAPERS  BY  PARTICIPANTS:     After  the  papers  of  an  ex- 
amination are  rated  and  a  tentative  list  of  eligi- 
ble s  prepared,  the  said  tentative  list  of  eligibles 
shall  be  posted  in  the  offices  of  the  Civil  Service 
Commission  for  a  period  of  two  weeks,  during  which  time 
participants  in  the  examination  may  inspect  their  own 
examination  papers  under  the  suoervision  of  monitors 
employed  by  the  Civil  Service  Commission.   The  exam- 
ination papers  of  a  participant  are  hereby  defined  to 
consist  of  the  application  filed  by  the  participant  and 
the  questions  and  answers  and  all  marks  and  grades  re- 
lating to  the  examination  of  that  particular  partici- 
pant ,  except  that  the  identity  of  the  oral  examiners 
shall  not  be  a  part  of  such  record.   Protests  by  par- 
ticipants in  regard  to  their  ratings  must  be  filed 
with  the  Civil  Service  Commission  on  forms  provided 
by  the  Civil  Service  Commission  within  the  two-week 
inspection  period,  provided  that  if  the  last  day  of 
said  two-week  period  falls  on  a  holiday,  the  period 
shall  be  extended  one  day.   Protests  made  at  this 
time  regarding  the  rating  key  will  not  be  considered 
by  the  Civil  Service  Commission." 

"      Section  3.   INSPECTION  BY  PARTICIPANTS  OP  THE 
PAPERS  OP  OTHER  PARTICIPANTS  OR  INSPECTION  OF  PAPERS 
BY  NON-PARTICIPANTS:   During  the  inspection  period 
provided  under  Section  2(b)  of  this  rule,  any  citizen 
may  inspect  and  copy  the  examination  paper  of  any  par- 
ticipant in  the  examination  as  provided  in  Section  2(b) 
hereof,  or  any  participant  may  inspect  and  copy  the  ex- 
amination paper  of  any  other  participant  in  such  examin- 
ation, provided,  however,  that  a  fee  of  $1,00  shall  be 
charged  and  collected  for  the  inspection  of  each  examina- 
tion paper  inspected  under  the  provisions  of  this  section. 
Protests  by  persons  inspecting  examination  papers  under 
the  provisions  of  this  section  must  be  filed  with  the 
Civil  Service  Commission  on  forms  provided  by  the  Civil 
Service  Commission  within  the  two-week  inspection  period. 
Protests  regarding  the  rating  key  made  at  this  time 
will  not  be  considered  by  the  Civil  Service  Commission." 
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From  the  above  quotation  of  Section  2(b)  and  Section  3 
of  Rule  12  of  the  Civil  Service  Coramission,  it  is  self-evident 
that  these  sections  of  Rule  12  were  adopted  to  supplement  the 
provisions  of  li|7.1  of  the  Charter. 

The  purpose  of  Section  li|7.1  of  the  Charter  clearly 
appears  from  the  charter  language  itself;  namely,  to  restrain 
the  Civil  Service  Commission  from  finally  approving  a  list  of 
eligible s  for  an  examination  until  an  opportunity  is  afforded 
to  the  participants  and  the  public  to  inspect  all  papers  relating 
to  the  examination  during  a  two-week  period  following  the  publica- 
tion or  posting  by  the  Civil  Service  Commission  of  a  tentative 
list  of  eligibles;  further,  to  authorize  the  Civil  Service  Com- 
mission to  correct  any  error  which,  in  its  judgment,  may  have 
occurred  in  the  rating  of  the  participants,  and  then  to  finally 
approve  and  adopt  a  list  of  eligible s.   This  right  of  inspection 
before  the  adoption  of  a  list  of  eligibles  was  a  new  right  not 
theretofore  existent,  and  was  required  to  be  given  for  a  two-week 
period  following  the  publication  or  posting  by  the  Civil  Service 
Commission  of  a  tentative  list  of  eligibles. 

This  new  right,  however,  in  no  way  conflicts  with  or 
limits  the  general  right  of  inspection  allowable  after  the 
adoption  of  a  list  of  eligibles  under  the  general  provisions 
of  Section  1227  of   the  Government  Code  (formerly  Section  1032 
of  the  Political  Code),  which  provides  as  follows: 

"The  public  records  and  other  matters  in  the  office 
of  any  officer,  except  as  otherwise  provided,  are  at 
all  times  during  office  hours  open  to  inspection  of 
any  citizen  of  the  state". 

The  case  of  CAMERON  KING  v.  WOLFF  (1937),  wherein  an  able 
opinion  was  rendered  by  the  Superior  Court  (269905),  is  not  here 
applicable  as  there  the  Civil  Service  Commission  regulated  by  Rule 
the  right  to  inspect  examination  papers  after  the  date  of  the 
adoption  of  the  list  of  eligibles,  and  provided  not  only  for  a 
right  of  inspection  during  the  limited  time  therein  set  forth,  but 
for  a  right  by  the  Commission  to  permit  of  inspection  of  examina- 
tion papers  beyond  that  limited  period.   The  applicant  in  the  King 
case  sought  permission  to  inspect  papers  beyond  the  limited  period 
and  was  denied  his  request  by  the  Civil  Service  Commission*   The 
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Superior  Court  refused  to  set  aside  this  exercise  of  discretion 
on  the  part  of  the  Civil  Service  Commission,  and  said: 

"There  is  no  claim  that  the  Respondents  refused  to 
consider  petitioner's  demand  for  inspection,  but 
in  effect  the  contention  is  that  having  considered 
it,  their  decision  was  erroneous.   Petitioner  should 
have  filed  a  detailed  protest  with  the  Commission 
for  its  consideration  and  action  before  directing 
the  matter  to  the  attention  of  this  court.   If  he 
had  done  so  it  is  at  least  possible  that  Respondents, 
in  the  exercise  of  the  discretion  reserved  to  them 
in  Rule  12,  would  have  permitted  petitioner  the  in- 
spection he  desired.   There  is  nothing  in  the  record 
to  indicate  otherwise  or  that  would  justify  the  court 
under  the  circumstances  in  holding  that  Respondents 
were  in  error,  unreasonable  or  had  abused  their  dis- 
cretion in  considering  and  denying  the  inspection 
demanded.   It  was  within  the  discretion  of  the  Commis- 
sion to  hold  that  the  written  demand  of  petitioner  did 
not  set  forth  in  detail  sufficient  reasons  for  his  re- 
quest as  required  by  Section  2,  Rule  12,  supra." 

(Pp.  9-10.) 

The  Superior  Court,  however,  further  went  on  to  say  that 
in  its  opinion  had  the  Civil  Service  Commission  not  provided  by 
Rule  for  permission  to  be  granted  for  a  right  of  examination  beyond 
the  limited  period  set  forth  by  its  rule,  then  the  rule  might  have 
been  considered  arbitrary  or  unreasonable.   In  this  connection  the 
Court  said: 

"it  is  contended  by  petitioner  that  the  examination 
papers  and  ratings  and  gradings  of  same  in  the  posses- 
sion of  respondent  Commission  are  'public  records'  or 
'other  matters'  within  the  meaning  of  Section  1032  of 
the  Political  Code  of  the  State  of  California  and  as 
such  are  open  to  the  inspection  of  any  citizen  of  the 
State  and  particularly  to  petitioner  and  that  Rule  12 
(supra)  is  void  as  being  unreasonable  and  beyond  the 
jurisdiction  of  the  Commission  to  make  or  enforce.   Had 
respondents  failed  to  provide  a  rule,  permitting  inspec- 
tion by  participants  of  their  own  papers  and  a  further 
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inspection  upon  certain  conditions,    the    court  could 
find   some   merit   in  petitioner's   contention,   but    the 
rule   was  provided  and  the    law  does  not    support   the 
arguments   advanced  by  petitioner   that   the    court   should 
usurp  the    authority   and   discretion  of  the   Commission 
by  ordering   them  to   permit  the    inspection." 

(P.    10.) 

It  would  therefore,  appear  that,  in  the  absence  of  any 
rule  regulating  or  controlling  the  right  of  inspection  of  examina- 
tion papers  after  the  final  adoption  of  a  list  of  eligibles,  a 
right  of  public  inspection  of  examination  papers  (including  applica- 
tions) is  available  after  the  final  adoption  of  a  list  of  eligibles, 
and  is  not  restricted  by  the  provisions  of  Section  li|7»l  of  the 
Charter  which  is  only  concerned  with  the  right  of  inspection  to  be 
granted  before  the  adoption  of  a  final  list  of  eligibles. 

Of  course,  it  is  to  be  understood  that,  even  in  the 
absence  of  any  rule  in  this  matter,  one  does  not  have  a  right 
to  indiscriminately  examine  and  inspect  any  and  all  papers  at 
will,  but  must  specify  with  some  particularity  just  what  exam- 
ination paper  or  papers  or  other  documents  one  desires  to  inspect. 

You  are  thus  advised  in  connection  with  the  inquiry  as 
submitted* 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:  CIVIL  SERVICE  COMMISSION 
151  City  Hall 
San  Francisco  2 
Attention:  Mr.  Wm.  L.  Henderson. 


NSW 


OPINION  NO.  582 
July  16,  1952 


SUBJECT:   CONTRACT  FOR  DISPOSITION  OP  DRIED  SEWAGE 
SLUDGE  BY  SALE. 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Wq  are  forwarding  you  herewith  a  copy  of  Bid 
Sheet,  Notice  of  Sale,  Conditions  of  Sale,  and  Specifi- 
cations concerning  the  proposed  disposition  of  Dried 
Sludge  by  sale.  Will  you  kindly  review  these  papers 
and  advise  me  relative  to  the  following: 

"1.  Have  I  the  right  to  enter  into  a  con- 
tract for  the  sale  of  this  sludge  on  a  ten-year  term, 
or,  specifically,  beyond  the  current  fiscal  year? 

"2,  Should  it  develop  that  after  the  con- 
tract is  signed  the  City  would  require  additional 
sludge  for  its  own  use  in  addition  to  that  which  is 
provided  for  in  the  Specifications  may  we  withhold 
the  required  amount  from  sale? 

"3»  The  inclusion  of  a  severance  clause  in 
the  Specifications  for  the  contract  has  been  suggested 
by  the  Controller.   In  this  matter  I  would  appreciate 
your  suggestions  as  to  a  provision  that  would  serve 
as  mutual  protection  to  the  contractor  and  the  City 
and  still  be  consistent  with  the  general  policy  and 
tenor  of  the  Specifications. 

"Inasmuch  as  the  proposed  sales  venture 
presents  an  operation  in  a  distinctively  different 
field  from  our  usual  program  it  is  assumed,  in  view 
of  the  nature,  the  production  problems,  and  long-term 
features,  that  it  is  natural  the  ramifications  of  the 
Specifications  and  contract  be  given  a  complete  study. 
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"Your  usual  suggestions  and  co-operation  are 
solicited  that  I  may  expedite  the  process  of  sale." 

OPINION 

I  will  first  consider  the  three  specific  questions  set 
forth  in  your  letter. 

1.  Contracts  by  municipalities  extending  over  a  period  of 
years  are  generally  disfavored  by  the  courts  in  view  of  their 
tendency  to  compromise  the  powers  of  boards  and  officials  succeeding 
those  who  negotiated  the  contract.  However,  if  such  contracts  are 
reasonable  and  dictated  by  the  necessities  of  the  case  they  are 
generally  sustained.   (18  CAL.  JTJR.  1006)   It  is  quite  obvious  that 
from  the  nature  of  the  contract  here  under  consideration  and  its 
requirements  for  investment  in  equipment  by  the  contractor,  the  se- 
curing of  a  registered  trade  name  or  mark  and  the  necessity  of 
establishing  a  market  under  that  name  that  a  contract  in  excess  of 
one  year  would  be  necessary  to  secure  satisfactory  bids. 

In  the  case  of  PLANT  POOD  CO.  v.  CITY  OP  CHARLOTTE,  199 
S.  E.  712,  a  contract  for  the  removal  of  sludge  for  a  ten  year  term 
was  upheld  as  against  the  contention  t hat  such  contract  comprised 
the  governmental  powers  of  succeeding  boards,  the  court  pointing 
out  on  page  71^  as  follows: 

"The  true  test  is  whether  the  contract  itself 
deprives  a  governing  body,  or  its  successor,  of  a 
discretion  which  public  policy  demands  should  be  left 
unimpaired.   It  is  obvious  that  a  too  rigid  adherence 
to  the  principle  would  leave  the  town  council  nursing 
a  mere  theory,  —  in  the  possession  of  an  important 
governmental  power  without  practical  means  for  its 
exercise,  and  unable  to  take  any  important  public  work, 
since  no  concern  would  equip  itself  and  undertake  the 
project  when  the  incoming  administration,  the  product 
perhaps  of  political  accident,  might  repudiate  the 
contract  at  will  during  its  performance." 

The  citations  by  the  court  in  support  of  its  ruling  includ- 
ed two  cases  decided  under  California  law,  Mo BEAN  v.  FRESNO,  112  Cal. 
159*  involving  a  sewage  disposal  contract  for  a  period  of  five  years, 
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and 

/the  case  of  CALIFORNIA  REDUCTION  CO.  v.  SANITARY  REDUCTION  WORKS, 

199  U.  S.  306,  50  L.  Ed,  20l(.,  involving  a  garbage  disposal  contract 

extending  for  a  term  of  fifty  years. 

My  opinion,  therefore,  is  that  you  do  have  the  right  to 
enter  into  a  contract  for  the  sale  of  the  sludge  for  a  ten  year 
terra. 

2.  Section  88  of  the  Charter  authorizes  you  to  sell  person- 
al property  belonging  to  the  City  and  County  "on  the  recommendation 
of  a  department  head  that  such  articles  are  unfit  for  use."  Under 
well  established  rules  of  charter  construction,  the  quoted  language 
constitutes  a limitation of  your  power  of  sale  to  that  property  that 
is  recommended  as  unfit  for  use.  The  phrase  "unfit  for  use"  is  ob- 
viously intended  to  mean  unfit  for  use  by  the  City  and  County  and 
not  merely  unfit  for  use  by  the  particular  department.  Otherwise 
the  City  could  be  in  the  anomalous  position  of  selling  property 
of  one  department  and  purchasing  property  of  the  same  utility  on 
the  open  market  for  another  department. 

In  recommending  property  as  unfit  for  use  the  department 
head,  of  course,  is  vested  with  a  certain  amount  of  discretion  but 
it  would  be  an  abuse  of  discretion  for  a  department  head  to  recommend 
for  s  ale  property  that  is  required  by  other  departments  of  the  City 
when  the  property  can  as  a  practical  matter  be  transferred  for  the 
use  of  the  other  departments, considering  the  elements  of  perishabil- 
ity, storage,  cost,  and,  specifically  here,  the  possible  nuisance 
nature  of  the  product. 

You  are,  therefore,  advised  that  the  Charter  requires  that 
dried  sludge  needed  for  City  use  which  can  practically  be  devoted 
to  such  use  be  withheld  from  sale  and  that  the  Charter  limitation 
cannot  be  bartered  away  by  contract.  Although  the  Charter  provision 
is  by  operation  of  law.,  an  automatic  part  of  the  contract,  in  fair- 
ness to  bidders,  the  specifications  should  be  clear  on  the  point 
and  I  therefore  suggest  that  the  following  paragraphs  be  added  to 
Section  17,  page  6,  of  the  specifications: 

b.  The  rights  of  the  contractor  shall  at  all 
times  be  subject  to  the  right  and  duty  of  the  city  to 
withhold  from  sale  all  dr'oi  sludge  fit  for  city  use, 
presently  estimated  at  one  thousand  (1000)  tons  per 
year  for  the  U3e  of  the  Recreation  and  Park  Department. 

ee  The  contractor  shall  have  the  exclusive 
right  during  the  continance  of  the  contract  to  all 
dried  sludge  produced  by  the  plant  that  is  not  with- 
held for  city  use  and  is  obligated  to  remove  and  pay 


the  contract  price  for  the  same;  the  city  however 
reserving  the  right  to  dispose  of  dried  sludge 
accumulated  at  the  plant  in  excess  of  the  storage 
capacity  available  and  allowed  as  hereinafter  pro- 
vided. 

3.  By  a  severance  clause,  I  assume  you  refer  to  a  pro- 
vision for  termination  of  the  contractor's  rights  in  the  event  of 
his  default  under  the  contract.   In  this  connection,  I  suggest  the 
following  amendment  to  Section  21: 

Section  21. 

(a)  All  terms  and  conditions  of  the  contract  are 
considered  material  and  failure  by  the  contractor  or 
any  of  his  sub-contractors  to  comply  with  any  of  the 
said  terms  and  conditions  or  any  violation  of  the  said 
terms  and  conditions  shall  be  deemed  a  breach  of  the 
contract.  Upon  the  occurrence  of  such  breach,  the 
City  shall  have  the  right,  whether  any  alternative 
right  is  provided  or  not,  to  declare  the  contract 
terminated,  and  the  issuance  by  the  purchaser  of  an 
order,  approved  by  the  Chief  Administrative  Officer, 
stating  that  the  contract  is  terminated,  and  the 
service  of  a  copy  of  said  order  upon  the  contractor 
shall  be  deemed  a  complete  termination  of  the  con- 
tract.  Said  termination  of  the  contract  shall  not 
affect  or  terminate  any  of  the  rights  of  the  City 
against  the  contractor  or  his  surety  then  existing 
or  which  may  thereafter  occur  because  of  such  de- 
fault and  both  the  contractor  and  his  sureties 
shall  be  liable  upon  his  bond  for  all  losses,  ex- 
penses and  damages  caused  to  the  City  by  reason 
of  his  failure  to  complete  the  contract. 

In  addition  to  my  opinion  on  the  foregoing  three  specific 
problems  you  have  solicited  my  suggestions  on  the  contract  as  a 
whole  and  I  have  the  following  to  make,  with  exclusive  reference 
to  the  legality  of  the  provisions  rather  than  their  policy  or  ex- 
pediency. 

T.Jh6re  the  advertisement  for  bids  does  not  set  forth  in 
full  the  specifications  for  the  work  the  advertisement  should 
state  that  the  specifications  are  on  file  and  available  in  an  access* 
ible  place.   (McQUILLIN,  MUNICIPAL  CORPORATIONS,  Vol.  10,  page  321) 
The  lastssntence  of  your  advertisement  should  therefore  be  amended 
to  read  "Bid  forms,  conditions  of  sale  and  specifications  may  be 
had  on  application  at  Room  2?0,  City  Hall." 
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I  note  that  Section  9>  page  5,  of  the  specifications, 
reserves  to  the  City  the  right  to  accept  the  bid  that  would  best 
serve  the  public  interest  even  though  the  bid  so  accepted  may  not 
be  the  highest.  This,  of  course,  refers  to  the  responsibility  of 
the  bidder  so  I  suggest  that  the  advertisement  be  further  amended 
to  read  "highest  responsible  bidder"  instead  of  "highest  bidder" 
as  now  appears.   Incidentally,  Section  9  of  the  specifications 
more  properly  belongs  in  the  conditions  of  sale  rather  than  in  the 
specifications.  There  should  be  uniformity  of  language  when  re- 
ferring to  the  documents  comprising  the  complete  contract  so  the 
phrase  "instructions  to  bidders",  page  3  of  conditions,  and  page  1 
of  specifications,  should  be  changed  to  "conditions  of  sale." 

In  the  Notice  of  Sale  and  Conditions  of  Sale  you  use  the 
phraseology  "property  unfit  or  unnecessary  for  the  use  of  the  City 
and  County  of  San  Francisco."  This  phraseology  appears  in  the 
Charter  of  1900  as  amended  to  1929  but  was  not  carried  forward 
into  Section  88  of  our  present  Charter  where,  as  above  noted,  the 
phrase  refers  only  to  property  unfit  for  the  use  of  the  City  and 
County.  The  word  "unnecessary"  is  not  a  synonym  for  "unfit",  and 
inasmuch  as  it  carries  its  own  separate  connotation  and  does  not 
appear  in  our  present  law,  it  should  be  eliminated  from  the  fore- 
going documents. 

Section  7>  page  Ij.,  of  the  specifications,  provides  for 
renegotiation  of  the  bid  price  at  the  end  of  the  third,  fifth  and 
seventh  year  at  the  request  of  either  party. 

The  price  is  a  main  consideration  of  the  contract  and  is 
the  gravamen  of  the  requirement  for  competitive  bidding.  Re- 
negotiation of  the  price  during  the  existence  of  the  contract  by 
the  parties  could  result  in  a  new  contract  in  an  essential  partic- 
ular and,  in  fact,  in  the  very  particular  in  which  the  fundamental 
law  seeks  to  protect  the  public  by  the  requirement  of  competitive 
bidding.   In  the  case  of  MORSE  v.  CITY  OP  BOSTON,  lJ+8  N.  E.  813, 
the  city  and  a  contractor  agreed  to  an  amendment  of  a  city  con- 
tract which  provided  for  a  change  in  the  unit  of  payment  under  the 
contract  resulting  in  an  increase  in  price  under  the  contract. 
In  holding  the  alteration  illegal,  the  court  stated  at  pages  8l£>- 
816: 

"...  The  terms  and  purpose  of  the  governing 
statutes  constitute  in  themselves  a  restriction  on  the 
power  to  amend  and  alter  a  contract,  once  made  in  ac- 
cordance therewith.   It  cannot  be  changed  in  vital  and 
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essential  particulars  without  observance  of  all  the 
formalities  prescribed  by  the  statutes.  The  due  ex- 
ecution of  the  contract  after  advertisement  and  com- 
pliance with  all  statutory  requirements  in  the  light 
of  the  words  and  purpose  of  the  governing  statutes 
is  in  general  a  limitation  upon  amending  the  contract 
in  substantial  and  capital  respects  without  conform- 
ity anew  to  the  statutory  requirements.  The  city 
officers  have  authority  doubtless  to  add  to  or  to 
change  the  contraot  within  reasonable  limits  in  order 
to  remedy  incidental  defects  and  to  improve  the  work 
in  minor  details* 

Bi  .  .An  alteration  which  results  in  a  sub- 
stantially new  contract  as  to  a  main  element  is  not 
permissible  under  the  statute  .... 

"...  It  would  be  a  vain  thing  for  the  Legis- 
lature to  establish  these  safeguards  for  the  public 
treasury  to  govern  the  initial  execution  of  a  con- 
tract and  yet  to  permit  all  the  evils  thus  prohib- 
ited to  be  accomplished  by  amendment  or  alteration 
of  such  a  contract  when  once  executed. 

"...  The  good  faith  of  city  officers  and  of 
contractor  and  the  absence  of  averments  of  fraud 
do  not  overcome  or  affect  the  case  as  made  by  the 
bill.  That  case  in  subjtance  is  the  making  under 
the  garb  of  an  amendment  or  alteration  of  an  old 
and  valid  contract,  a  change  in  its  terms  and 
obligations  so  great  as  to  be  the  equivalent  of 
a  new  contract.  Good  faith  does  not  warrant  the 
violation  of  this  statute.   Com.  v.  Mixer,  207  Mass, 
lip.,  93  N.  R.  2i|.9,  31  L.  R.  A.  (N.  S.)  1|67,  20  Ann. 
Cas.  1152. 

"...  Article  2  of  the  contract,  authorizing 
the  city  to  change  or  increase  the  work  required  by 
the  contract,  has  no  application  to  the  conditions 
set  forth  in  the  bill.  Article  5>  is  to  be  read  in 
conjunction  with  article  3»  In  any  event  parties 
cannot  by  contract  overcome  the  force  of  the  stat- 
utory requirement  •  •  •  •" 

I  realize  that  the  renegotiation  clause  in  the  present  con- 
tract was  inserted  primarily  to  protect  the  City  and  allow  the  City 
to  take  advantage  of  a  sustained  rise  in  market  price  of  the 


#7 

product  but  the  clause,  of  course,  must  work  both  ways,  and  in 
view  of  its  extremely  doubtful  legality  under  the  above  reasoning 
and  authority,  I  would  suggest  that  it  be  eliminated  and  that  con- 
sideration be  given  to  shortening  the  term  of  the  contract* 

Section  16,  page  6,  of  the  specifications,  requires  the 
contractor  to  adopt  and  copyright  a  trade  name  for  the  fertilizer 
made  from  city  sludge.  The  Federal  copyright  laws  protect 
literary  and  artistic  productions,  creative  products  of  the  mind, 
and  may  extend  to  advertising  matter  if  possessed  of  some  degree 
of  originality  or  artistic  merit  but  never  to  my  knowledge  to  trade 
marks  or  trade  names  as  such.  See  Trade  Mark  cases  100  U.  S.  82, 
2f?  L.  Ed.  £f>0.   Protection  in  the  exclusive  use  of  a  trade  mark 
or  trade  name  is  afforded  by  registration  with  the  Secretary  of 
State  under  State  law,  Bus.  and  Prof.  Code,  Sections  llf.100,  et 
seq,  and  registration  with  the  Patent  Office  under  Federal  Law, 
U.  S.  C,  A,,  Title  1$,   Sections  10£l,  et  seq,  for  trade  marks  used 
in  commerce.   I  believe  your  intent  under  Section  16  is  to  require 
registration  rather  than  ov; /right  for  the  trade  name  or  trade 
mark  and  if  this  be  so,  I  would  suggest  that  the  section  be  amended 
to  read  as  follows: 

Section  16. 

(a)  The  contractor  shall  adopt  and  register 
a  trade  name  or  trade  mark  under  which  any  fertilizer 
made  wholly  from  dried  sewage  sludge  purchased  from 
the  city  is  sold.  The  trade  names  or  mark  shall  be 
adopted  and  registered  at  the  earliest  time  possible 
after  award  of  the  contract.  The  title  to  and  property 
in  the  trade  name  or  mark  shall  vest  in  the  city 
upon  completion,  abandonment,  cancellation  or  term- 
ination of  the  contract  at  which  time  the  contractor 
shall  execute  a  written  assignment  and  perform  all 
other  acts  necessary  under  existing  law  to  transfer 
the  property  in  and  the  title  to  the  said  trade  mark 
or  name  to  the  city. 

I  would  also  suggest  the  inclusion  of  a  hold  harmless 
clause  in  the  specifications  as  follows: 
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The  contractor  shall  assume  the  defense  of  and 
indemnify  and  sav&  harmless  the  City  and  County  of  San 
Francisco  and  all  its  officers,  agents  and  employees, 
from  all  claims,  loss,  damage,  injury  and  liability 
of  every  kind,  nature  and  description  directly  or  in- 
directly arising  from  the  performance  of  the  contract 
or  work  or  the  sale  of  the  product  produced  at  the 
plant,  regardless  of  responsibility  for  negligence. 


Respectfully  submitted, 


DION  R.  HOLM 
TJB  City  Attorney 


To:   Mr.  H.  H.  Jones 

Purchaser  of  Supplies 


Through:  Mr.  Thomas  A.  Brooka 

Chief  Administrative  Officer 


OPINION  NO.  583 

July  17,  1952 

SUBJECT:   COVENANT  IN  DEED  RESTRICTING  USE  OP  PROIERTY 

TO  INSTITUTIONAL  PROFESSIONAL  OR  OFFICE  BUILDING 
IS  BINDING  ON  IMMEDIATE  GRANTEE;  SALE  OF  LAUREL 
HEIGHTS  PROPERTY  BY  SAN  FRANCISCO  UNIFIED  SCHOOL 
DISTRICT 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  San  Francisco  Unified  School  District  is  the 
owner  of  a  parcel  of  land  bounded  by  California  Street, 
Presidio  Avenue,  Euclid  Avenue  and  Laurel  Street,  whioh 
it  wishes  to  dispose  of  by  sale.  This  parcel  is  present- 
ly zoned  ua  first  residential. 

"The  City  and  County  of  San  Francisco  plans  to 
retain  a  portion  of  the  property  for  an  extension  of 
Masonio  Avenue.  The  remaining  parcel  comprises  IO.386O 
acres,  which  will  be  bounded  by  Masonic  Avenue  Exten- 
sion, California  Street,  Laurel  Street,  and  Euclid 
Avenue. 

"in  my  opinion  the  highest  and  best  use  of 
this  large  parcel  would  be  for  institutional,  pro- 
fessional or  office  building  purposes  with  the  ad- 
ditional restriction  that  no  s tores  would  be  built 
on  any  of  the  property  frontage  adjoining  the  fore- 
going streets. 

"Application  will  be  made  to  the  City  Plan- 
ning Commission  for  the  rezoning  of  the  large  parcel 
from  first  residential  to  commercial  with  stipulations 
to  be  entered  into  pursuant  to  the  provisions  of 
Section  1+7  of  the  San  Francisco  planning  Code  of  the 
San  Francisco  Municipal  Code  as  to  the  character  of 
the  improvements  to  be  placed  thereon,  the  ^character 
of  the  improvements  being  institutional,  professional 
or  office  buildings. 
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"Should  the  rezoning  be  granted  subject  to  the 
stipulations  set  forth  above,  it  is  the  intention  of 
the  San  Francisco  Unified  School  District  to  sell  the 
property.  The  advertising  for  bids  will  include  a 
statement  that  the  deed  will  contain  covenants  as  here- 
inafter set  forth.  The  deed  to  the  successful  bidder 
will  include  a  covenant  generally  to  the  effect  that 
the  purchaser  covenants  with  the  San  Francisco  Unified 
School  District  that  no  structure  should  be  erected 
on  the  parcel  other  than  institutional,  professional 
or  office  buildings,  and  that  no  store  should  be  con- 
structed on  any  portion  of  the  building  or  buildings 
fronting  on  any  of  the  adjoining  streets. 

"Will  you  kindly  advise  me  whether  such  a  cove- 
nant in  the  deed  would  be  binding  upon  the  immediate 
purchaser  of  the  property  from  the  San  Francisco 
Unified  School  District?" 

OPINION 

A  deed  of  real  property  may  partake  of  a  dual  nature.   It  is 
a  conveyance  of  an  estate  from  the  grantor  to  the  grantee.   It  may 
also  be  a  contract  between  the  grantor  and  the  grantee. 

See:   9  CAL.  JUR.,  Deeds,  section  2,  page  9l\.»   et  seQ» 

In  the  instant  situation  a  covenant  placed  in  the  deed  from 
the  San  Francisco  Unified  School  District  to  the  purchaser  that  the 
property  conveyed  would  be  used  for  only  a  specific  purpose,  to  wit, 
institutional,  professional  or  office  buildings,  and  that  no  store 
would  be  constructed  on  any  portion  of  the  building  or  buildings 
fronting  on  any  of  the  adjoining  streets,  would  be  binding  on  the 
immediate  purchaser  because  of  the  privity  of  the  contract  existing 
between  the  San  Francisco  Unified  School  District  and  the  immediate 
purchaser. 

See:   HEIMBURGE  v.  STATE  GUARANTY  CORP., 
116  Cal.  App.  380; 

7  CAL.  JUR.,  Covenants, 
Section  21+,  page  739. 
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You  are  therefore  advised  that  such  a  provision  placed  in 
the  deed  conveying  title  to  the  property  in  question  from  the  San 
Francisco  Unified  School  District  to  the  immediate  purchaser  would 
be  in  effect  a  contract  between  the  San  Francisco  Unified  School 
District  and  the  immediate  purchaser*  and  such  a  covenant  would  be 
binding  upon  suoh  immediate  purchaser. 

I  am  not  at  this  time  passing  upon  the  question  of  whether 
such  a  covenant  would  be  binding  upon  any  successors  in  interest  to 
the  immediate  grantee  of  the  deed  should  there  be  a  subsequent 
conveyance. 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


LSM 

To:  Mr.  Eugene  J.  Riordan 
Director  of  Property 


OPINION  NO.    $§k 
July   17,    1952 

SUBJECT:      PUBLIC   CONTRACT   PROCEDURE  AND  MECHANICS'    LIEN  LAW. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"With  reference  to  a  contract  for  construction  of  works 
of  improvement  for  the  City,  may  I  have  your  opinion  as  to 
the  following: 

"l.  What  time  limit  is  placed  upon  materialmen,  laborers, 
subcontractors,  and  others  furnishing  services  or  supplying 
materials  or  both  to  such  contractors,  for  filing  claims  with 
the  City  against  such  contractors? 

It  is  to  be  noted  that  San  Francisco  neither  records 
its  contracts  nor  notices  of  completion. 

"2.  VI hat  form  of  claim  is  required?  What  is  the  effect 
if  the  form  is  not  substantially  complied  with? 

11 3.  With  what  officer  must  such  claims  be  filed? 

"ij..   If  a  claim  is  filed,  what  is  the  amount  that  must 
be  withheld? 

"5.  What  officer  is  charged  with  the  withholding? 

"6.  For  how  long  must  the  amount  be  withheld? 

"7.  Under  what  circumstances  may  the  amount  withheld  be 
paid  to  the  claimant? 

"8.  Under  what  circumstances  may  the  amount  withheld  be 
paid  to  the  contractor? 

"9.  May  the  Controller  legally  make  final  payment  to 
such  contractors  prior  to  the  expiration  of  the  period  of  time 
determined  by  your  answer  to  the  first  question  and,  if  so, 
under  what  circumstances? 

"10.  Does  the  customary  material  and  labor  bond  executed 
in  connection  with  such  contracts  protect  the  City  and  County 
during  that  period?  For  what  length  thereafter? 
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"11.   In  your  judgment,  would  It  be  advantageous  to  the 
City  and  County  to  record  notices  of  completion  and  accep- 
tance? 

"In  connection  with  the  questions  set  forth,  specific 
reference  is  here  made  to  Chapter  X,  Part  II,  Article  2,  of 
the  Municipal  Code  (Public  Contract  Procedure  of  the  Public 
Works  Code)  and  to  the  provisions  of  Sections  ll8l  et  seq. 
of  the  Code  of  Civil  Procedure  (Liens  of  Mechanics  and  Others), 

"Your  prompt  consideration  of  this  request  will  be  ap- 
preciated because  of  the  circumstances  expressed  in  the  at- 
tached letter  of  even  date,  addressed  to  all  departments  con- 
cerned with  such  contractors," 

OPINION 

Preliminarily  it   is  to  be  noted  that  no   lien  for  mate?  ials   or 
labor   attaches   to  public   improvements.      (LOS  ANGELES   S.   CO.   v. 
NATIONAL  S.   CO.,    I78  Cal.    2l|7,    2lj.9;   MAYRHOFER    v.   BOARD   OF  EDUCATION, 
89  Cal.    110;  GRIFFITH  v.   HAPPERSBERGER ,    86  Cal.    605,    &13;   MILES   v. 
RYAN,    172  Cal.   205,    207;    17  Cal.   Jur.   32-33;    57  CJ.S.    507-508;   36 
AM.    JUR.    27-28.)      A    subcontractor's  remedy   in  the   case   of  public 
contracts   is   to   file  with  the  public   disbursing  officer   a  notice  of 
claim,    commonly  known  as  a   stop  notice  or  notice   to  withhold.     Such 
notice  makes  it  the  duty  of  the   authorities   to  retain   sufficient 
funds   to  answer   the  claim.      (17  CAL.    JUR.    83,    92.)      The  notice   is 
ineffective  where  not    served  until  after   the   contractor  has  re- 
ceived all  payments   to  which  he  is   entitled.      (17  CAL.   JUR.    93* ) 

I  will  now  answer  your  questions  in  order,   without  re- 
statement,   and  on  the   assumption  that  notices   of  completion  are   not 
recorded. 

1.  The  time  limit  for  filing  notices  of  claim  under    these  cir- 
cumstances is  "90  days  after   the  completion  of   such  work  of   improve- 
ment."     (C.C.P.,    sees.   1190.1  (a);   1192.1  (a);    1193«1  (o).)     Where 
notices  of  completion  are  recorded,    the  time  limit  is  "30  days  after 
the  date   of  filing  for  record  such  notice."      (Id. ) 

2,  A  verified  notice  of   claim  is  required.      (C.C.P.,    sees. 
1190.1   (b);    1192.1   (a),    (c),    (d)    and   (e).)      The  notice    should   state 
(a)    that   the   claimant  has  "performed  labor   or  furnished  materials, 
or  both,    to  the  contractor"    or   that  he  has  "agreed  to   do   so,"    (b) 
"in  general  terms   the   kind  of  labor  and  materials  and  the  name   of 
the  person   to   or   for  whom  the  same  was  done  or  furnished,    or  both," 
(c)      the   amount   in  value  as  near  as  may  be,    of  that   already   done   or 
furnished,    or  both,    and  /the  amount  in  value/  of  the  whole   agreed  to 
be  done  or   furnished,    or  both,"    (C.C.P.,    sec.    1190. 1   (a).),    and   (d) 
that   the   amount  claimed  has  "not  been  paid."      (C.C.P.,    sec.    1192.1 
(a),    (c).) 
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Section  1190.1  (b),  C.C.P.,  provides  that  "No  such  notice  shall 
be  invalid  by  reason  of  any  defect  in  form,  provided,  it  is  suf- 
ficient to  inform  the  owner  of  the  substantial  matters  herein  pro- 
vided for."  A  notice  which  does  not  substantially  fulfill  these  re- 
quirements would  be  invalid.  Whether  there  has  been  substantial 
compliance  with  the  mechanics'  lien  statute  is  a  question  of  law, 
"The  statute  is  a  remedial  statute,  and  for  the  purpose  of  carrying 
into  effect  the  object  for  which  it  was  enacted,  is  to  receive  a 
liberal  construction,  and  the  notices  which,  under  its  provisions, 
are  required  to  be  given,  have  regard  to  substance  rather  than  form." 
(McGINTY  v.  MORGAN,  122  Cal.  103,  105;  CALIFORNIA  P.  C.  CO.  v. 
WENTWORTH  CO.,  16  C.A.  692,  70l|.) 

Is  an  unverified  notice  of  claim  invalid?  C.C.P.,  section 
1190.1  (b)  states  that  the  notice  "must  be  verified  by  the  claimant, 
or  by  some  person  acting  in  his  behalf.11  C.C.P.,  section  1192.1 
(e)  states  that  "This  section  does  not  prohibit  the  payment  of  any 
money  to  the  contractor  or  his  assigns,  so  long  as  no  verified  claim 
is  on  file  before  the  disbursing  officer  has  actually  surrendered 
possession  of  the  warrant,  checks,  bonds  or  money  •  .  .  •"   Section 
1190.1  ^formerly  section  1181^/  C  ,C, P.,  provides  that  a  subcontractor 
or  materialman  "who  shall  on  written  demand  of  the  owner  refuse  to 
give  such  notice"  that  he  has  performed  labor  or  furnished  materials, 
and  the  kind  and  value  thereof,  "shall  thereby  deprive  himself  of 
the  right  to  claim  a  lien  under  this  chapter."   In  two  cases  under 
section  ll8lj.,  one  involving  the  foreclosure  of  a  meachanic's  lien, 
the  other  the  fixation  of  a  lien,  the  owners  demanded  such  notices. 
They  were  forthcoming  but  not  verified.  The  owners  did  not  object 
in  any  way.   In  one  of  these  cases  a  sworn  claim  of  lien  had  been 
recorded  and  the  unverified  notice  referred  to  this  sworn  claim. 
In  these  cases  it  was  held  that  on  failure  of  the  owner  to  object  to 
the  absence  of  verification,  "the  provisions  of  the  statute  were 
waived"  (BARKER  BROS.  INC.  v.  COATES,  211  Cal.  756,  759),  and  the 
failure  to  verify  was  "a  mere  defect  of  form."   (PATTEN  &  DAVIES 
LUMBER  CO.  v.  HAYDEN,  113  C«A.  103,  10I+. )   Hence,  the  subcontractor 
did  not  deprive  himself  of  the  right  to  claim  a  lien.  These  cases 
are  not  factually  in  point  with  the  situation  where  a  subcontractor 
serves  a  notice  of  claim  on  a  public  disbursing  officer  for  the  pur-» 
pose  of  stopping  payments  to  a  contractor  and  laying  a  foundation 
for  suit  against  such  disbursing  officer  or  the  politioal  sub- 
division which  employs  him.  In  the  latter  case  it  is  my  opinion 
that  substantial  compliance  requires  that  the  claimant  verify  his 
notice  of  claim  and  that  lack  of  verification  is  a  fatal  defect. 
See  SPENCER  v.  CITY  OP  CALIPATRIA,  9  C.A.  (2d)  267;  COOPER  v.  COUNTY 
OF  BUTTE,  17  C.A.  (2d)  [j.3;  0DA  v.  ELK  GROVE  SCHOOL  DIST.,  61  C.A. 
(2d)  551;  BRADSHAW  v.  GLENN-COLUSA  IRR .  DIST.,  87  C.A.  (2d)  882. 
These  are  not  mechanics'  lien  cases,  however,  and  until  the  appellate 
courts  have  ruled,  there  must  be  some  doubt  on  the  point. 
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3.      The  notice  "must  be  filed   ...    in  the   office  of   the  con- 
troller,   auditor,    or   other  public   disbursing  officer   whose   duty   it 
is  to  make  payments  under   the  provisions  of   such  contract,   or  with 
the  commissioners,   managers,    trustees,    officers,    board  of   super- 
visors,  board  of   trustees,    oommon  council  or   other  body  by  whom  the 
contract  for   the   improvement  was  awarded."      (C.C.P.,    sections 
1190.1  (b);   1192.1   (a).) 

In  practice   the  notice    should  always  be  filed  with  the  Con- 
troller because  "it   shall  be   the   duty  of  the  person  to  whom  such 
notice  is  given  to   .    »    .   withhold"   from  the   contractor   the  necessary 
funds.      (C.C.P.,    section  1190.1   (c).)      The  Controller  is  the  of- 
ficer authorized  to   draw  and  approve  all  warrants   in  payment   of   ob- 
ligations  of   the  City  and  County.      (Charter,    section  85.)      He   there- 
fore  is   the  person  who  withholds  the   funds,    and  consequently  the 
stop  notice  should  be  filed  with  him* 

I  understand  that  notices   of   claim  have  uniformly  been  filed 
with  the  Controller   in  the  past.      This  practice   is   sound  and   should 
be  continued  under  existing  law.      Should  a  notice  of  claim  be  filed 
with  a  commission,   board  or   officer   other   than  the  Controller,    it 
should  be  immediately  forwarded  to   the  Controller  for  reasons  in- 
dicated.     In  addition,    the  written  acceptance  of   a  work  of   improve- 
ment by  the    department  head  involved   (see   Section  I4.5,    S.F.   Public 
Works  Code)    should  contain  a   statement  as   to  whether  he  has  re- 
ceived any  notice  of  claim,    and,    if  so,    the   amount  thereof. 

I|,      The  amount   to  be  withheld  is  "sufficient  money   ...   to 
answer   such  claim"    and  "also   the   reasonable  cost  of  any  litigation 
thereunder."      (C.C.P.,    section  1190.1  (0).)      I  understand  that  the 
practice  has  been  to  withhold  one  and  one-quarter    times   the  amount 
of   the  claim,    the   one-quarter    to   cover   costs  of   suit.      (Compare 
C.C.P.,    sections  1191.1,    1192.1  (f).)      This  practice  is  approved  and 
should  continue  to  be  followed, 

5.  "The  person  to  whom   such  notice  is   given"    is   charged  with 
the  withholding.      (C.C.P.,    section  1190.1   (c). )      This  is   the  Con- 
troller  as  pointed  out   in  answe?     to  question  3>    above. 

6.  The  amount  must  be  withheld  for   180   days  after   completion 
of   the  work  of   improvement.     C.C.P.,    section  1197»1   (a)    states   in 
this  regard:      "No  action  to   enforce   the  payment  of  any  claim,    notice 
of  which  may  be  given   •    •    .    shall  be  commenced   .    •    »   prior   to   the 
expiration  of   the  period  within  which  claims  of   lien  must  be  filed 
for  record,    as  prescribed  by   section   1193»1  of   this  Code  ^namely, 

90   days  after  completion/,    nor   shall   any   such  suit  be  commenced  later 
than  90  days  following  the   expiration  of  such  period."      Payment 
should  be  withheld  for   an  additional  five   days  which  are    allowed  for 
the   giving  of  notice  by  the   claimant   to   the  Controller   that    suit  has 
been  filed.      (C.C.P.,    section   1197«1   (b).)      The  notice   of  claim  be- 
comes  ineffective  if   suit   is   not  filed  within  180  days   after    the 
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completion  of   the   contract   (C.C.P,,    section  1197*1   (&)•)    but   the 
withholding  for  five   additional  days   in  order   to  ascertain  whether 
a   suit  has  been  filed  is    contemplated  by  the    statute   in  view  of    the 
provision  that  "Notice  of    such  proceedings  /suit  to   enforce  payment 
of  claim/  shall  be  given  or   filed  within  five  days  after    the  com- 
mencement  thereof   to   the   same   persons  and  in  the   same  manner  as  pro- 
vided in  Article  2  of  this   chapter  with  respect   to  notice  of   claim." 
(C.C.P.,    section  1197.1   (b).) 

7»      The  amount  withheld  may  be  paid  to   the   claimant  when  he 
has   secured  a  final   judgment  holding  him  entitled  thereto   in  an 
action  to  which  the  City  and  County  or    the  Controller  has  been  made 
a  party  and  in  which  the   contractor  has  been  impleaded.      (C.C.P., 
section  1197*1   (d).)      All  parties   should  be  brought   into  the   suit 
"to   the   end  that   the  respective  rights   of   all  parties  may  be   adjudi- 
cated and   settled  therein."      (Id.) 

A    judgment  in  such  a  proceeding  would  not  be  final  until  the 
time  for   appeal  had  expired.      The   time  for   appeal  is  60   days  from 
date   of   entry  of  the    judgment  unless  the   time   is   extended  by  ne;* 
trial  proceedings.      (Rule  2   (a),   Rules   on  Appeal.) 

8.  The  amount  withheld  may  be  paid  to   the  contractor    (a)    when 
no   suit   has  been  filed  within  the   180-day  period  and  no  notice  of 
suit  has  been  given  within  the  following  five-day  period,   making   a 
total  of   185  days,    (these   are  the  periods  referred  to   in  answer   to 
question  6),    (b)    when  suit  has  been  filed  but   a  final   judgment  has 
been  rendered  against   the  claimant,    and  (c)   when  suit  has  been  filed 
but   thereafter   dismissed,    unless   the  dismissal  expressly   states   that 
it   is  without   prejudice.      (C.C.P.,    section   1197.1   (a).) 

A  claimant  filing    suit  on  his   claim   should  always  give  the  Con- 
troller  the  required  notice   thereof  within  five   days   after  its  com- 
mencement,   as   this  is  the   only    statutory  method  provided  by  which 
the  Controller  may  learn  of  the   suit.      (C.C.P.,    section  1197*1   (t>)») 

9.  The  Controller  may  make   final  payment   to   contractors  prior 
to  the   expiration  of    the   90-day  period  within  which   subcontractors 
may  file  notices   of   claim  under   the   following  circumstances:     First, 
where  a  final  payment  is  due   and  no  notice   of   claim  has  been  given. 
There   is  no  duty   to  withhold  anything  until  such  notice   is  given. 
C.C.P.,    section   1190,1   (c)   provides:      "Upon  such  notice  being   given 
it   shall  be   the   duty   of   the   person  to  whom  such  notice  is   given   to 

.    .    ,   withhold  .    .    •    ."      C.C.P.,    section   1192.1   (e)    states:      "This 
section  does  not  prohibit   the  payment  of   any  money  to   the  contractor 
or  his  assigns,    so   long  as  no  verified   claim  is   on  file  before   the 
disbursing   officer  has  actually  surrendered  possession  of   the  war- 
rant,   checks,    bonds   or  money  or   the  payment   to   the   contractor  or  his 
assigns  of  any  money  due  him  or  his  assigns   over   and  above    the    total 
amount  of   the  claims  filed  at   that    time  plus    such  interest  and  court 
costs  as  might  be  reasonably  anticipated  in  connection  with  the 
claims."      In  this   connection  the   subcontractor  is,    of  course,    always 
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protected  by  the  statutory   labor  and  material  bond  which  the   con- 
tractor  is  required  to  file  on  any  contract  involving  more    than 
$500.      (Government  Code,    Sections  ij.200-ij.208.)      Second,   where  a  claim 
is  filed  but  the   contractor  disputes   its  correctness   or  validity 
and  the  Controller,    or   the   officer   or  body  by  whom  the   contract  was 
awarded,    permits  the   contractor    to   deliva*  a  corporate    surety  bond 
in  one  and  one-fourth  times  the   amount  of    the   claim,    guaranteeing 
payment  of  any   sum  which  the  claimant  may  recover   on   the  claim,    to- 
gether with  the   claimant's   costs   of   suit,    if  he  recovers.      If   the 
delivery  of   such  bond  is  permitted  and  it   is  delivered,    "then   such 
agency,   body  or   officer    shall  not  withhold  any  moneys  from  such  con- 
tractor on  account  of    such  claim."      (C.C.P.,    sections   119?.. 1; 
1192,1  (f).)      The   subcontractor   is    in  such  case   protected  by  the 
bond  mentioned  as  well   as  by  the   contractor' s   statutory  labor   and 
material  bond,      (Government  Code,    Section  ij200,    et  seq.j    see   answer 
to  question   10,   below.) 

10,      The  labor  and  material  bond  to  which  you  refer  is  required 
by   statute.      (Government  Code,    Sections  ij.200 -ij.208.)      It   inures   to 
the  benefit  of    subcontractors  and  materialmen   (Government  Code, 
Section  ij.205)    and  they  may   sue  thereon  "at  any   time  after    the   claimant 
has  ceased  to  perform  labor  or  furnish  material,    or  both,    and  until 
the   expiration  of    six  months  after    the  period  in  which  verified 
claims  may  be  filed  as  provided  in   sections   ll8i|.  ( e)   /now   section 
1192.1/  of  the  Code   of  Civil  Procedure."      (Government  Code,    Section 
4206;    cf.  ADAMS  v.   CHRISTOPHER,    119  C.A.   ij.0.) 

In  addition  to   protecting   subcontractors   and  materialmen,    the 
bond  provides   that   the  contractor    and  surety  "are   held  and  firmly 
bound  unto   the  City  and  County   of  San  Francisco    ...    in  the  sum  of 

$ •    .    •    for   the   payment   of  which   sums   .    .    .   we    .    .    .   bind 

ourselves    ...   by   these   presents.      The  condition  of   this  obliga- 
tion is    such,    that  if    said  principal   •    .    •    shall  fail  to  pay  for   any 
materials   .    ,    ,    or  for  any  work   .    •    .    then  the  surety  on  this  bond 
will  pay  for   the   same,    •    •    ." 

Civil  Code,  Section  2807*  states  that  "A  surety  who  has  as- 
sumed liability  for  payment  or  performance  is  liable  to  the  credi- 
tor immediately  upon  the  default  of  the  principal,  and  without  de- 
mand or  notice."  Such  liability,  in  our  case,  is  "founded  upon  an 
instrument  in  writing,"  and  hence  the  four  year  statute  of  limita- 
tions applies.  (GAFPIGAN  v.  LAM  TON,  1  Cal.  (2d)  722,  723;  C.C.P., 
section  337*    subd.    lo) 

This  bond,    therefore,    protects   the  City  and  County  for  four 
years  following  the  default  of   the    contractor,   which  period  would  no 
doubt  in  every  case  more   than  cover   the   90-day  period  following  com- 
pletion allowed  subcontractors  for  filing  notices  of   claims. 

In  praotice  assuming  that  moneys  were  not  withheld  in  com- 
pliance with  a  notice  of  claim  and  as  required  by  law,  and  that  a 
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timely  suit  against  the  City  and  County  were  filed  on  the  claim  thus 
making  it  necessary  to  invoke  the  protection  of  the  bond,  the  City 
and  County  should  implead  the  surety  and  the  contractor,  and,  should 
judgment  go  against  the  City  and  County  and  in  favor  of  the  subcon- 
tractor, the  City  and  County  should  in  the  same  action  have  judgment 
over  against  the  surety  and  the  contractor  for  like  amount. 

11.  Whether  the  recording  of  notices  of  completion  would  be 
advantageous  to  the  City  and  County  is  a  question  of  fact,  opinion 
and  policy.   Such  recording  would  cut  from  90  days  to  30  days  the 
period  after  completion  allowed  subcontractors  and  materialmen  for 
filing  notices  of  claim  and  by  the  same  token  would  reduce  from  180 
days  to  120  days  the  time  allowed  a  claimant  to  start  suit  against 
the  City  and  County  or  the  Controller.   (C.C.P.,  sections  1193.1  (c); 
1190.1  (a).)   Knowledge  by  contractors  of  a  60-day  reduction  in  the 
period  allowed  subcontractors  to  tie  up  contract  payments  might  re- 
sult in  slightly  lower  bids.   On  the  other  hand,  department  heads 
may  have  reasons  for  not  filing  notices  of  completion  which  out- 
weigh any  in  favor  of  filing  them. 

Do  not  hesitate  to  let  me  know  if  you  have  any  further  question 
in  the  matter. 

Respectfully  submitted, 


GEB 

To:      Mr.   Harry  D.  Ross,    Controller. 

cc:     Mr.   Sherman  P,  Duckel, 

Director   of  Public  Works. 

Mr.    James   H.   Turner, 
Manager    of  Utilities. 

Mr.  David  E,  Lewis, 

General  Manager, 

Recreation  and  Park  Commission. 


DION  R.  HOLM, 
City  Attorney. 


OPINION  NO.  585 
July  17,  1952 

SUBJECT:   IMPOUNDING  BOND  FUNDS  FOR  RECREATION  IMPROVEMENTS 
Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"At  the  meeting  of  the  Recreation  and  Park  Commission  held 
Thursday,  October  11,  a  delegation  of  residents  from  the 
Eureka  Valley  District  appeared  before  the  Commission  to 
request  the  impounding  of  Recreation  Bond  Funds  as  a  safe- 
guard that  the  amount  of  money  originally  earmarked  for  the 
construction  of  the  Eureka  Valley  Recreation  Center  would 
not  be  diverted  to  other  uses. 

"In  191+7  when  the  Recreation  Commission  submitted  the 
^12,000,000*00  Bond  Issue  to  the  voters,  the  Commission 
at  that  time  prepared  and  published  a  financial  statement 
itemizing  the  funds  required  for  each  recreation  improve- 
ment. In  this  financial  statement  (copy  of  which  is 
enclosed)  the  sum  of  V36l,000.00  was  earmarked  for  the 
Eureka  Valley  Recreation  Center. 

"It  should  be  stated  here  that  there  was  no  intention  on 
the  part  of  the  then  Recreation  Commission,  nor  is  there 
any  intention  on  the  part  of  the  present  Recreation  and 
Park  Commission,  to  divert  any  of  the  earmarked  funds  to 
any  other  purpose  than  that  for  which  it  was  originally 
intended.  The  Commission  does  realize,  however,  that 
increased  material  and  labor  costs  may  proportionately 
reduce  the  actual  improvements  on  the  various  projects, 
although  the  amount  of  money  set  up  for  the  project 
would  be  used  in  its  entirety. 

"Because  it  was  necessary  to  acquire  improved  properties 
in  the  Eureka  Valley  District  and  clear  the  land  before 
starting  the  recreation  center,  the  Commission  to  date 
has  not  requested  the  Board  of  Supervisors  to  appropriate 
from  the  I9I4.7  Recreation  Bond  Fund  moneys  required  for 
construction  of  the  Eureka  Valley  Recreation  Center. 

"Commission  President,  Louis  Sutter,  has  directed  that  a 
written  opinion  be  obtained  from  the  City  Attorney  on  the 
following  questions: 
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"(1)   Can  the  Recreation  and  Park  Commission  legally 
impound  from  the  19l|7  Recreation  Bond  Fund  the  amount 
of  $361,000.00  originally  reserved  for  the  Eureka 
Valley  Recreation  Center? 

"(2)   If  the  answer  to  Question  1  is  affirmative,  then 
what  steps  should  the  Commission  take  to  effect  the 
impounding  of  said  funds?" 

OPINION 

I  must  reply  to  your  first  inquiry  in  the  negative  for  the 
reason  that  public  funds  are  not  impounded  for  a  proposed  public 
improvement  to  be  made  sometime  in  the  future.  To  do  so  would  mean 
that  interest  paying  bends  would  have  to  be  sold  and  the  money  held 
pending  your  department's  decision  to  commence  the  project  during 
which  time  interest  on  the  bonds  sold  woul:  accrue  and  be  paid. 

I  therefore  suggest  that  when  your  department  has  decided 
to  do  part  of,  or  complete,  the  work  on  the  Eureka  Valley  Recrea- 
tion Center  you  initiate  proceedings,  as  you  have  done  in  the  past, 
to  have  an  appropriation  ordinance  passed  by  the  Eoard  of  Super- 
visors to  provide  such  funds  as  may  be  required  for  the  work  con- 
templated.  Then  at  the  appropriate  time  a  sufficient  number  of 
bonds  will  be  sold  to  procure  the  funds  specified  in  the  appropria- 
tion ordinance. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

CVfD 


To:   Recreation  and  Park  Department 

Attn:  Edward  A.  McDevitt,  Secretary 


OPINION  NO.  58o 
July  22,  1952 

SUBJECT:   CLASSIFICATION  FOR  REGULATORY  PURPOSES  OF 
SELLERS  OF  PASSENGER  SPACE  ON  AIRCRAFT. 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 
follows: 

REQUEST 

"Attached  hereto  please  find  copy  of  file  No,  7726-1,  "An 
ordinance  providing  for  the  regulation  and  supervision  of 
certain  activities  of  brokers  and  other  persons  who  in  the 
City  and  County  of  San  Francisco  sell  passenger  space  on 
aircraft;  and  making  it  illegal  to  make  certain  representa- 
tions in  the  course  of  such  activities;  and  providing  a  penalty 
for  violation  of  the  ordinance,"  together  with  copy  of  a  pro- 
posed amendment  to  section  one  thereof,  submitted  by  the  firm 
of  Athearn,  Chandler  &  Hoffman,  representing  the  American 
Society  of  Travel  Agents. 

"This  matter  was  considered  by  the  Board  at  its  regular  meet- 
ing on  Monday,  June  23,  1952,  and  on  that  date  was  re-referred 
to  the  Joint  Committee  on  Police  and  Judiciary. 

"You  vi  11  note  that  the  purpose  of  the  amendment  is  to  exempt 
from  the  bonding  and  licensing  requirements  of  the  proposed 
ordinance,  those  established  agents  who,  because  of  the  bond- 
ing arrangements  they  have  already  with  the  traffic  confer- 
ences of  the  scheduled  air  lines,  are  able  to  issue  the  pas- 
senger a  ticket  on  which  the  scheduled  air  line  must  carry  the 
passenger  or  refund  directly. 

"At  the  request  of  Supervisor  Ferdon  this  matter  is  referred  to 
you  for  an  opinion  as  to  constitutionality  of  the  proposed 
amendment  with  particular  reference  to  the  question  whether  or 
not  the  proposed  amendment  if  enacted,  would  render  the  legis- 
lation discriminatory  and  would  constitute  an  unreasonable  -and 
improper  classification  as  between  persons  engaged,  generally, 
in  the  same  type  of  endeavor. 

"Mr.  Athearn  contends  for  the  constitutionality  of  the  pro- 
posed amendment." 

OPINION 

The  Proposed  Ordinance. 

Section  1  of  the  proposed  ordinance  provides-  as  follows: 
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"It  shall  be  unlawful  for  any  person,  firm,  association 
or  corporation  in  the  City  and  County  of  San  Francisco  which 
does  not  itself  own  or  operate  one   or  more  airplanes,  or  who 
represents  or  acts  as  a  salaried  employee  or  salaried  agent 
of  the  owner  or  operator  of  one  or  more  airplanes,  to  sell, 
offer  to  sell,  or  solicit  the  sale  of,  or  take  orders  for 
tickets,  script,  or  any  other  token  in  lieu  of  a  ticket,  or 
to  issue  receipts,  reservations,  or  any  other  token  purport- 
ing to  reserve  passenger  space  in  or  on  any  airplane  without 
first  having  been  issued  a  license  for  such  activity  under 
the  provisions  of  this  ordinance." 

Section  2  provides  for  the  filing  of  the  application  for  a 
license  with  the  Chief  of  Police.   The  application  shall  contain  the 
name  and  address  of  the  applicant,  names  and  addresses  of  local  em- 
ployees, a  statement  of  financial  responsibility,  a  statement  con- 
cerning conviction  of  a  felony  or  misdemeanor.   The  Chief  of  Police 
is  required  to  make  an  investigation  of  the  applicant  and  under 
Section  1+  issue  the  license. 

Section  3  requires  the  applicant  to  file  a  $£,000  surety  bond 
conditioned  for  faithful  and  honest  conduct  of  himself,  employees 
and  agents  in  the  conduct  of  the  business  and  provides  that  any 
person  may  bring  an  action  on  the  bond  where  he  has  been  5.njured  by 
any  wilful,  misleading  or  wrongful  act  in  the  course  of  the  employ- 
ment of  the  ticket  seller. 

Section  6  prohibits  statements  or  representations  by  an  air- 
line ticket  seller  that  he  can  provide  or  sell  passenger  space  on 
aircraft  leaving  at  any  specified  place  or  at  any  specified  time 
unless  he  has  a  legally  enforceable  contract  with  the  aircraft 
owner  or  operator  for  such  passenger  space. 

The  Proposed  Amendment 

The  proposed  amendment  adds  the  following  language  to  Section 
1  of  the  ordinance: 

"This  ordinance  shall  not  apply  to,  and  no  license 
hereunder  shall  be  required  with  respect  to,  the  sale, 
offer  to  sell,  solicitation  for  the  sale  of,  or  taking 
orders  for  tickets,  script,  or  other  token  in  lieu  of  a 
ticket  upon,  or  the  issuance  of  receipts,  reservations, 
or  other  token  purporting  to  reserve  passenger  space  in 
or  on,  any  airplane  operated  by  an  air  carrier  holding 
either  a  certificate  of  public  convenience  and  necessity 
issued  by  the  Civil  Aeronautics  Board  pursuant  to  Sec. 
[|X>1  of  the  Civil  Aeronautics  Act  of  1938,  or  a  foreign 
air  carrier  permit  issued  by  the  Civil  Aeronautics  Board 
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"pursuant  to  Sec.  ij.02  of  the  Civil  Aeronautics  Act  of 
1938»  or  by  a  foreign  air  carrier  operating  regularly 
scheduled  services  under  governmental  authority  between 
foreign  points  outside  the  United  States  and  Canada. :i 

In  general,  therefore,  "certificated"  airline  carriers  are 
exempted  from  the  provisions  of  the  ordinance.  All  carriers  which 
operate  regular  routes  and  flights  are  required  to  have  a  certifi- 
cate issued  by  the  Civil  Aeronautics  Eoard  under  Section  ij.01  of  the 
Civil  Aeronautics  Board  of  1938  (1+9  U.S.C.A.,  Sec.  l).8l).   See: 
Civil  Aeronautics  Board  v.  Modern  Air  Transport,  179  F(2)  622. 
Hence,  generally  speaking,  ticket  sellers  for  "scheduled"  or  "certi- 
ficated" airlines  are  exempt  from  the  operation  of  the  ordinance  and 
ticket  sellers  for  "non-certificated"  or  "non- scheduled"  airlines 
see   bound  by  the  terms  of  the  ordinance. 

The  Constitutional  Question  Presented . 

The  li|th  Amendment  to  the  Constitution  of  the  United  States 
provides: 

"No  state  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

Article  1,  Section  21,  of  the  Constitution  of  the  State  of  Califor- 
nia provides: 

"Nor  shall  any  citizen,  or  class  of  citizen,  be  granted 
privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  be  granted  to  all  citizens." 

The  meaning  of  these  "equal  protection  "  provisions  of  the 
federal  and  state  constitutions  is  that  persons  similarly  situated 
shall  be  given  equal  treatment.   The  legislative  body  may  make  a 
reasonable  classification  of  persons  and  businesses  and  pass  spec- 
ial legislation  applying  to  certain  classes.   The  rule  is  that  the 
classification  must  not  be  arbitrary,  but  must  be  based  upon  some 
difference  in  the  classes  having  a  substantial  relation  to  a  leg- 
itimate object  to  be  accomplished.   Skinner  v.  Oklahoma,  yib   U.S. 
535;  In  Re  Kotta,  I87  Cal.  27;  In  Re  Sumida,  177  Cal .  388; 
Hoffman  Candy  Co.  v.  Newport  Beach,  120  Cal.App.  525;  12  AM.JUR.150. 

The  cases  have  laid  down  the  general  rule  that  the  question 
always  is  whether  there  is  any  reasonable  ground  for  a  classifica- 
tion or  whether  it  is  only  arbitrary,  based  upon  no  real  distinct- 
ion.  The  authorities  are  unanimous  in  their  conclusion  that  the 
basis  on  which  a  classification  may  validly  rest  must  be  reasonable 
and  founded  on  material  differences  and  substantial  distinctions 
which  bear  a  proper  relation  to  the  matters  or  persons  dealt  with 
by  the  legislation  and  to  the  purpose  sought  to  be  accomplished. 
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Mien  persons  are  engaged  in  the  same  business,  operating  under 
the  same  conditions,  but  are  subjected  to  different  restrictions 
or  are  held  entitled  to  different  privileges,  the  discrimination  is 
unconstitutional.   (12  Am.  Jur.  I87)   However,  the  equal  protection 
of  laws  does  not  mean  that  all  occupations  which  are  called  by  the 
same  name  must  be  treated  in  the  same  way.  Businesses  commonly  des- 
ignated under  the  same  name  where  a  distinction  exists  may  be  clas- 
sified or  subdivided  to  new  and  different  classifications  without 
violating  the  equal  protection  constitutional  provisions.   Classi- 
fication in  an  occupation  or  a  business  may  be  made  whenever  there 
are  substantial  differences  in  the  methods  of  doing  business  in  the 
same  general  type  of  business.   Dominion  Hotel  Co.  v.  Arizona,  21+9 
U.S.  265;  Fox  Bakersfield  Theater  Corp.  v.  Bakersfield,  36  Cal.  2d 
I36 j  Ex  Parte  Lemon.  Ik  3  Cal.  55b1;  Ex  Parte  Haskell,  112  Cal.  l\12, 
In  Re  Carlson,  07  Cal.  App.  5Qkl    33  AM.  JUR.  35«;  J\3   A.L.R.  595; 
99  A.L.R.  701+. 

In  In  Re  Carlson  (supra)  the  court  at  page  587  stated  as 
follows: 

"...  under  the  rule  that  the  classification  of  occupa- 
tions and  forms  of  business  may  be  made  vhenever  the 
difference  or  distinction  on  \h  ich  it  is  founded  is  not 
wholly  without  reason,  it  is  an  established  rule  that 
those  who  follow  a  commonly  designated  business  or  voca- 
tion may,  where  a  basis  for  a  reasonable  distinction 
exists,  be  classified  or  subdivided  into  new  and  separate 
classes  (17  R.C.L.,  Licenses,  sec.  38,  p.  518).   Accord- 
ingly, it  has  been  held  that  an  act  is  not  illegally 
discriminatory  becuase  it  places  automobile  dealers  (In 
the  Matter  of  Schuler,  I67  Cal.  282  /Ann.  Cas.  1915C,  706, 
139  Pac.  6857)  or  professional  chauffeurs  (In  the  Matter 
of  Stork,  167  Cal.  29lj.  /I39  Pac.  68ij7)  in  a  olass  by  them- 
selves, or  that  it  distinguishes  between  collectors  of  rents 
and  other  collectors,  or  between  real  estate  brokers  and 
salesmen  (Riley  v.  Chambers,  supra)." 

The  general  business  of  selling  airline  tickets  is  pursued  by 
both  the  persons  covered  under  the  licensing  ordinance  and  the 
persons  exempted  from  its  provisions.   The  question  resolves  itself 
to  whether  there  is  a  reasonable  basis  for  making  a  classification 
between  persons  selling  tickets  for  "certificated"  airlines  and 
persons  selling  tickets  for  "non-certificated"  airlines,  based  on 
object  sought  to  be  accomplished  by  the  enactment  of  the  ordinance, 
to  wit,  the  protection  of  the  public.   It  is  pointed  out  in  your 
letter  that  the  ticket  sellers  exempted  from  the  ordinance  have 
bonding  arrangements  with  the  traffic  conferences  of  the  scheduled 
airlines  and  are  able  to  issue  the  passenger  a  ticket  on  which  the 
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scheduled  airline  must  carry  the  passenger  or  refund  directly.   In 
the  case  of  the  ticket  sellers  for  non-scheduled  airlines  there  is 
no  bonding  arrangement  and  the  matter  of  refunds  to  the  public  has 
become  a  problem  which  is  sought  to  be  remedied  by  enactment  of 
the  ordinance.   This  difference  in  the  method  of  doing  business 
appears  to  make  the  classification  a  reasonable  one  within  the 
meaning  of  the  constitutional  provisions. 

It  is  my  opinion  that  the  amendment  to  the  ordinance  would 
constitute  a  valid  enactment. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  John  R.  McGrath 

Clerk,  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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Opinion  No.   587 
August  If,    1952 

SUBJECT:      DEATH  BENEFIT,    CHARTER    SECTION   165.2,    SYLVAIN  D.    LEIPSIC. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"The  Retirement  Board  has   directed  that  your  Opinion 
be  obtained  in  connection  with  the   determination  of  the 
benefit  property  payable   to  the  beneficiaries   of   Sylvain 
Leipsic,   who  was   a  member  of   this   system  and  who  died  re- 
cently.    The  following  facts  are   stated  in  the  case: 

"l.      Sylvain  Leipsic  became   a  member   of  the  Retirement 
System  on  July  Ij.,    1926,    because  of  his   employment  as   an  at- 
torney in  the  City  Attorney's  office.      The  membership  was 
determined  under   Section  165  of  the  Charter  ,    and  in  accor- 
dance with  the  Retirement  Ordinance  5561   (New  Series). 

"2.      On  July  1,    19i+7*    bis  membership   in  the  Retirement 
System  became   subject   to   the  provisions  of  Section  165*2  in- 
stead of  Section  165»      Tbe  membership  remained  subject  to 
the  provisions  of  Sections  158   to   161,   which  had  applied 
equally  to  it  under  Section   165*      The  ordinance  referred  to 
in  (1)    was  adopted  originally  under    authorization  of  Section 
158,    and  in  the  meantime  it  had  been  codified  as  Article  3* 
Part  I  of  the  Municipal  Code. 

"3.     Mr.    Leipsic    served  as   a  member  of   the  System  from 
the   date   given  above  without   interruption  through  August  8, 
1943.     At   the  close  of   that   date  he  resigned,    and  in  due 
course,    his  accumulated  contributions  were   refunded,    in  ac- 
cordance with  Section  227,   Article  3,    Part  I  of    the  Municipal 
Code.     On  June  6,    19i|lj.,   he  was  reemployed  as  an  attorney  in 
the  City  Attorney's  office.     He  redeposited  the  withdrawn 
accumulated  contributions,    also   in  accordance  with  Section 
227.     From  June  6,    I9I4J4.,   he  served  without   interruption  until 
January  9,    1952,   when,    according   to   our  information,    he  was 
placed  under   suspension  without    salary.      The   suspension  con- 
tinued until  February  15,    1952,   when  he  was  discharged  from 
his  position  in  the  City  Attorney's   office.     He  was  credited 
with  25«925  years  of   service. 

"if..     Member's  accumulated  contributions   standing  to  his 
credit  had  not  been  refunded  prior   to   death,   because  he  had 
not  exercised  the   right,    given  in  the  Charter   section  herein- 
after   referred  to,    to   elect  within  ninety   days   after    the 
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termination  of  employment,  whether  to  allow  his  accumulated 
contributions  to  remain  in  the  Fund* 

"5»  Mr.  Leipsic  died  on  March  1,  1952.  Death  occurred, 
therefore,  on  the  15th  day  following  discharge  but  before 
the  expiration  of  ninety  days  thereafter. 

"The  question  at  issue  is  whether  his  beneficiary  is 
entitled  to  the  death  benefit  described  in  the  first  sen- 
tence of  Charter  Section  165.2  (E) ,  reading  as  follows: 

"'If  a  member  shall  die,  before  retirement,  regard- 
less of  cause,  a  death  benefit  shall  be  paid  to  his  estate 
or  designated  beneficiary  consisting  of  the  compensation 
earnable  by  him  during  the  six  months  immediately  preceding 
death,  plus  his  contributions  and  interest  credited  thereon.' 

"You  are  requested,  therefore,  to  advise  the  Retirement 
Board  whether  Sylvain  Leipsic'  s  death  on  March  1,  1952,  oc- 
curred while  he  occupied  a  status  under  the  Retirement  System, 
which  would  give  his  designated  beneficiaries  the  right  to 
the  death  benefit  described  in  the  quoted  sentence  from 
Section  165.2  (E) ," 

OPINION 

Your  inquiry  involves  an  interpretation  of  the  provisions  of 
our  pension  laws.  While  I  believe  the  law  and  facts  in  this  case 
to  be  clear,  it  should  be  noted,  at  the  very  outset,  that  pension 
legislation  is  in  the  nature  of  compensation  for  services  rendered, 
and  is  to  be  liberally  construed,  on  broad  principles,  so  as  to 
carry  out  the  beneficial  purposes  thereof j  and  any  doubt  must  be 
resolved  in  favor  of  the  person  claiming  the  right  to  pension. 

O'DEA  v.  COOK,  176  Cal.  659; 

CASSERLEY  v.   CITY   OP    OAKLAND,    215  Cal.    600; 

See:  CORDELL  v.  CITY  OP  LOS  ANGELES,  67  Cal.  App. 
(2d)  257*  266  /Vfa  P.  (2d)  31/*  where  the 
court   said: 

"Neither  can  we  be  unmindful  of  the  rule   so  firmly  es- 
tablished in  this   state    that  pension  legislation  must  be 
liberally  construed  and  applied   to   the   end  that  the  bene- 
ficent results  of   such  legislation  may  be  achieved.      Pension 
provisions   in  our   law  are   founded  upon   sound  public   policy 
and  with  the   objects  of  protecting,    in  proper   case,    the  pen- 
sioner   and  his   dependents   against   economic   insecurity.      In 


Opinion  No.  587 
#3 

order  to  confer  the  benefits  intended,  such  legislation 
should  be  applied  fairly  and  broadly." 

FILIAN  v.  CITY  OF  LONG  BEACH  (1952), 
109  A.C.A.  653- 

The  case  of  FILIAN  v.  CITY  OF  LONG  BEACH,  supra,  illustrates 
the  liberality  with  which  pension  laws  are  to  be  construed.  There 
the  District  Court  of  Appeal  held  that  the  minor  children  of  a  de- 
ceased fireman  were  entitled  to  the  continuation  of  the  pension  even 
after  the  remarriage  of  their  mother. 

The  appellant  there  argued  that  the  charter  provision  contain- 
ed no  express  authority  for  the  payment  of  a  pension  to  the  minor 
children  upon  the  remarriage  of  their  mother  (the  widow).  While  ad- 
mitting that  pension  laws  should  be  liberally  construed,  the  ap- 
pellants asserted  that  to  give  the  minor  children  the  pension  bene- 
fits would  be  re-writing  the  law  to  give  a  benefit  not  contemplated 
by  the  framers  of  the  charter.  The  District  Court  of  Appeal  decid- 
ed the  case  in  favor  of  the  minor  children  and  determined  that  as 
the  obvious  purpose  of  the  retirement  pension  involved  was  to  make 
provision  for  support  of  dependents  of  the  deceased  fireman,  who 
might  reasonably  come  within  its  terms,  it  would  be  proper  to  allow 
the  minor  children  to  continue  to  receive  the  pension  (even  after 
the  remarriage  of  their  mother),  as  this  would  be  giving  a  "practi- 
cal and  reasonable"  interpretation  of  the  law  "in  line  with  its  ob- 
vious purpose." 

It  here  appears  that  subsequent  to  July  1,  19i^7,  Mr.  Leipsic' s 
membership  in  the  Retirement  System  became  subject  to  the  provisions 
of  Section  165.2  of  the  Charter,  which  Charter  provision  specifi- 
cally incorporates  therein  the  provisions  contained  in  Charter  sec- 
tions 158  to  161,  both  inclusive. 

Section  158  of  the  Charter  (as  incorporated  by  reference  into 
section  165.2)  continues  in  force  Ordinance  No.  55°1  (New  Series), 
which  is  incorporated  into  the  San  Francisco  Municipal  Code  as  Part 
I,  Article  3,  Sections  200-267  thereof;  Section  226  thereof  speci- 
fically provides  when  membership  shall  cease  in  the  San  Francisco 
City  and  County  Employees'  Retirement  System  as  follows: 

"SEC.  226.  Membership  Ceases  -  When.   Should  the 
city-service  of  any  member,  in  any  period  of  ten  (10) 
consecutive  years,  amount  to  less  than  five  (5)  years, 
or  should  he  die  or  be  retired,  or  should  he  be  paid 
more  than  one-quarter  (l/lj.)  of  his  accumulated  normal 
contribution,  or,  if  he  be  a  member  who  does  not  con- 
tribute as  provided  in  Section  231  of  this  Article, 
should  he  resign  or  be  discharged,  he  shall  thereupon 
cease  to  be  a  member." 
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At  the  time  of  his  death,  Mr.  Leipsic  had  not  been  refunded 
"more  than  one-quarter  of  his  normal  accumulated  contribution"  into 
the  Retirement  Fund  (or  in  fact  any  of  his  said  contributions)  and 
did  not  come  under  the  provisions  of  Section  231  of  the  above  arti- 
cle which  dealt  solely  with  firemen  and  policemen,  hence,  at  that 
time  he  still  remained  a  member  of  the  Retirement  System. 

As  such  member  of  the  Retirement  System,  at  the  time  of  death, 
his  estate  or  designated  beneficiary  became  entitled  to  the  death 
benefit  provided  for  in  Section  165*2  (E)  of  the  Charter,  as 
follows: 

"if  a  member  shall  die,  before  retirement,  regardless 
of  cause,  a  death  benefit  shall  be  paid  to  his  estate  or 
designated  beneficiary  consisting  of  the  compensation  earn- 
able  by  him  during  the  six  months  immediately  preceding 
death,  plus  his  contributions  and  interest  credited  thereon. 
Upon  the  death  of  a  member  after  retirement  and  regardless 
of  the  cause  of  death,  a  death  benefit  shall  be  paid  to  his 
estate  or  designated  beneficiary  in  the  manner  and  subject  to 
the  conditions  prescribed  by  the  board  of  supervisors  for  the 
payment  of  a  similar  benefit  upon  the  death  of  other  retired 
member  s." 

Section  165*2  (F)  of  the  Charter  simply  reaffirms  that  portion 
of  Section  227  of  Part  I,  Article  3  of  the  San  Francisco  Municipal 
Code  (incorporated  by  reference  into  Section  165*2)  which  gives  a 
miscellaneous  employee  who  ceases  to  be  employed  as  such  a  right  to 
the  return  of  all  his  contributions,  with  interest  credited  thereon, 
and  then  adds  a  new  right  for  those  who  are  entitled  to  be  credited 
with  at  least  10  years  of  service,  as  follows,  to  wit: 

"Should  any  miscellaneous  member  cease  to  be  employed 
as  such  a  member,  through  any  cause  other  than  death  or  re- 
tirement, #  «-  Vt   he  shall  have  the  right  to  elect  without 
right  of  revocation  and  within  90  days  after  said  termina- 
tion of  service,  or  if  the  termination  was  by  lay-off,  90 
days  after  the  retirement  board  determines  the  termination 
to  be  permanent,  whether  to  allow  his  accumulat  ed  contribu- 
tions to  remain  in  the  retirement  fund  and  to  receive  bene- 
fits only  as  provided  in  this  paragraph.  Failure  to  make 
such  an  election  shall  be  deemed  an  irrevocable  election 
to  withdraw  his  accumulated  contributions •" 

Mr.  Leipsic  was  entitled  to  be  credited  with  more  than  ten  years 
of  service  -  from  your  request  it  appears  that  he  was  credited  with 
25*925  years  of  service.  His  accumulated  contributions  were  not  re- 
funded to  him  prior  to  his  death  in  view  of  the  fact  that  he  had  not 
exercised  his  new  right  to  elect  whether  he  chose  to  allow  his  ac- 
cumulated contributions  to  remain  with  the  Retirement  Fund  (which 
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right  was  accorded  to  him  for  a  period  of  90  days  after  his   termina- 
tion  of   employment   through  any  cause  whatsoever  other   than  death  or 
retirement,    and  which  90-day  period  had  not   expired  at  his  passing 
—  and  during  which  90-day  period,    in  the  absence  of   any   election 
upon  his  part,    his  member  ship   continued  in  the  Retirement  System). 
As  the   90-day  period  had  not   expired  at  the   time  of  death,    there  was 
no  "failure   to  make   such  election,"    such  as  was  contemplated  by   the 
Charter   to   constitute  an  irrevocable   election   to  withdraw   one' s   con- 
tributions. 

It  is   to   be  further   noted  that   this   added  new  right  could  not 
be  defeated  or   lost  by  his  discharge,    as  this  charter  provision 
specifically  accords   this  right    should  the  miscellaneous  member 
cease   to   be  employed  as    such  through  any  cause  whatsoever ,    other 
than  death  or  retirement. 

This   specific   charter   language  distinguishes   this   situation 
from  that  which  existed  in  the   case   of  McINTYRE  v.  RETIREMENT  BOARD 
(19^-1),    k2  Cal.  App.    (2d)    73k>   where   no    such  specific   charter    lan- 
guage  existed.      The  McINTYRE   case   involved  an  application  for  re- 
tirement for   service  by  a  police  officer,    and  wherein  it  was  held 
that  he  was  not   entitled  to  a  pension  upon  his  being   dismissed  upon 
charges   of   conduct  unbecoming  an  officer.     Today,    this  McINTYRE  case 
does  not   even  apply  to  a  policeman  who   seeks  to  retire  for   se?  vice, 
as  in  191+9  a  new  section  was  added  to   the  char  to?    (in  connection 
with  the  retirement  provisions  applicable   to  members  of   the  police 
department)   wherein  it   is    specifically  provided  that  when  a  police- 
man is   eligible  for  retirement  for   service,    nothing    shall  deprive 
him  of  this  right.     This    specific   provision   of  the   charts1    is    sec- 
tion  168,1.11,   which   states: 

"Upon  the  completion  of  the  years  of   service  set 
forth  in  section  168,1,2  as  requisite   to  retirement,   a 
member   shall  be  entitled   to  retire  at   any  time    there- 
after  in  accordance  with  the  provisions  of    said   section 
168,1,2,   and  nothing    shall  deprive   said  member  of  said 
right." 

Hence,    as  Mr,    Leipsic's  membership  in  the  Retirement  System  had 
not   ceased,    under  the  provisions  of  Section  226,    Part  I,   Article  3 
of  the  San  Francisco  Municipal  Code    (and  as  incorporated  by  refer- 
ence  into  Section  165,2  of   the  Charter)    on  March  1,    1952,    and  as   the 
90-day  period  accorded  him  within  which   to  make   an  election  under 
165,2   (P)    had  not   expired  at   the  time  of  his   passing   on  March  1, 
1952,    you  are  advised,    in  response  to  your  request,    that  Mr,   Leipsic's 
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beneficiaries  are  entitled  to  the  death  benefit  described  in  sec- 
tion 16^.2  (E)  of  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco. 

Respectfully  submitted, 

DION  R.   HOLM, 
City  Attorney. 

NSW 

To:     Mr.  Ralph  R.  Nelson,   Consulting  Actuary 
Retirement  Board 
lj.60  McAllister   Street,   San  Francisco  2 


OPINION  NO.  588 
August  7,  1952 

SUBJECT:  LEGALITY  OP  LOCAL  REGULATION  OP  AIRLINE  TICKET  SELLERS 
IN  VIEW  OP  SENATE  BILL  2690 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 

follows: 

REQUEST 

"I  have  been  directed  by  the  Joint  Committee  on  Police 
and  Judiciary  to  request  that  you  submit  to  it  an 
opinion  regarding  the  efficacy  of  the  proposed  ordi- 
nance providing  for  the  regulation  and  supervision 
of  certain  activities  of  brokers  and  other  persons 
who#...  sell  passenger  space  on  aircraft.,.,  in  view 
of  the  recent  enactment  of  legislation  by  the  Federal 
Government,  known  as  Senate  Bill  2690,  which  provides 
for  control  over  many  activities  in  the  sale  and  rep- 
resentation of  air  carriers. 

"The  committee  has  continued  this  matter  for  hearing 
on  August  11).,  and  will  appreciate  receiving  your 
opinion  for  consideration  at  that  time." 

OPINION 

Senate  Bill  2690 

Senate  Bill  No.  2690,  Second  Session  of  the  82nd  Congress, 
was  enacted  into  law  on  July  11+,  1952  (Public  Law  538)  and  provides 
as  follows: 

"An  act  to  amend  the  Civil  Aeronautics  Act  of  1938, 
as  amended,  to  make  unlawful  certain  practices  of 
ticket  agents  engaged  in  selling  air  transportation, 
and  for  other  purposes. 

"Be  it  enacted  by  the  Senate  and  House  of  Represent- 
atives of  the  United  States  of  America  in  Congress 
assembled*  That  section  1  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  is  amended  by  renumbering 
paragraph  (32)  as  paragraph  (33)  and  by  inserting 
therein  a  new  paragraph  (32)  reading  as  follows: 


#2 


"'(32)   "Ticket  agent"  means  any  person,  not  an  air 
carrier  or  a  foreign  air  carrier  and  not  a  bona  fide 
employee  of  an  air  carrier  or  foreign  air  carrier, 
who,  as  principal  or  agent,  sells  or  offers  for  sale, 
any  air  transportation,  or  negotiates  for,  or  holds 
himself  out  by  solicitation,  advertisement,  or  other- 
wise as  one  who  sells,  provides,  furnishes,  contracts 
or  arranges  for,  such  transportation.' 

"SEC.  2.   Section  1+11  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  is  amended  to  read  as  follows: 

"'METHODS  OF  COMPETITION 

"•SEC.  J4.ll.   The  Board  may,  upon  its  own  initia- 
tive or  upon  complaint  by  any  air  carrier,  foreign  air 
carrier,  or  ticket  agent,  if  it  considers  that  such' 
action  by  it  would  be  in  the  interest  of  the  public, 
investigate  and  determine  whether  any  air  carrier, 
foreign  air  carrier,  or  ticket  agent  has  been  or  is 
engaged  in  unfair  or  deceptive  practices  or  unfair 
methods  of  competition  in  air  transportation  or  the 
sale  thereof.   If  the  Board  shall  find,  after  notice 
and  hearing,  that  such  air  carrier,  foreign  air  carrier, 
or  ticket  agent  is  engaged  in  such  unfair  or  deceptive 
practices  or  unfair  methods  of  competition,  it  shall 
order  such  air  carrier,  foreign  air  carrier,  or  ticket 
agent  to  cease  and  desist  from  such  practices  or  methods 
of  competition.* 

"SEC.  3.   Section  902  (d)  of  the  Civil  Aeronautics 
Act  of  1938  >  as  amended,  is  amended  to  read  as  follows: 

"•GRANTING  REBATES 

M|(d)   Any  air  carrier,  foreign  air  carrier,  or 
ticket  agent,  or  any  officer,  agent,  employee,  or 
representative  thereof,  who  shall,  knowingly  and  wil- 
fully, offer,  grant,  or  give,  or  cause  to  be  offered, 
granted,  or  given,  any  rebate  or  other  concession  in 
violation  of  the  provisions  of  this  Act,  or  who,  by  any 
device  or  means,  shall,  knowingly  and  wilfully,  assist, 
or  shall  willingly  suffer  or  permit,  any  person  to 
obtain  transportation  or  services  subject  to  this  Act 
at  leas  than  the  rates,  fares,  or  charges  lawfully  in 
effect,  shall  be  deemed  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  subject  for  each 
offense  to  a  fine  of  not  less  than  ^100  and  not  more 
than  $5,000. • 
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"SEC,  I4..   Nothing  contained  in  this  Act  shall  be  con- 
strued to  enlarge  or  extend  the  jurisdiction  of  the  Civil 
Aeronautics  Eoard"over  transportation  not  subject  to  the 
Civil  Aeronautics  Act  of  1938 »  as  amended." 

The  Proposed  Ordinance 

The  proposed  ordinance  provides  for  the  licensing  and  bonding  of 
persons,  firms,  associations,  or  corporations  which  do  not  own  or  op- 
erate one  or  more  airplanes  or  act  as  a  salaried  employee  or  salaried 
agent  of  the  owner  or  operator  of  one  or  more  airplanes  to  sell  tic- 
kets for  passenger  space  in  any  airplane  in  the  City  and  County  of 
San  Francisco.   Section  1  of  the  proposed  ordinance  provides  as 
follows: 

"It  shall  be  unlawful  for  any  person,  firm,  association  or 
corporation  in  the  City  and  County  of  San  Francisco  which 
does  not  itself  ovn  or  operate  one  or  more  airplanes,  or 
who  represents  or  acts  as  a  salaried  employee  or  salaried 
agent  of  the  owner  or  operator  of  one  or  more  airplanes, 
to  sell,  offer1  to  sell,  or  solicit  the  sale  of,  or  take 
orders  for  tickets,  script,  or  any  other  token  in  lieu 
of  a  ticket,  or  to  issue  receipts,  reservations,  or  any 
other  token  purporting  to  reserve  passenger  space  in  or 
on  any  airplane  without  first  having  been  issued  a  license 
for  such  activity  under  the  provisions  of  this  ordinance." 

An  amendment  has  been  proposed  to  Section  1  of  the  ordinance 
which  would  add  the  following  language  to  Section  Is 

"This  ordinance  shall  not  apply  to,  and  no  license 
hereunder  shall  be  required  with  respect  to,  the  sale, 
offer  to  sell,  solicitation  for  the  sale  of,  or  taking 
orders  for  tickets,  script,  or  other  token  in  lieu  of 
a  ticket  upon,  or  the  issuance  of  receipts,  reservations, 
or  other  token  purporting  to  reserve  passenger  space 
in  or  on,  any  airplane  operated  by  an  air  carrier  hold- 
ing either  a  certificate  of  public  convenience  and  nec- 
essity issued  by  the  Civil  Aeronautics  Eoard  pursuant 
to  Sec.  1+01  of  the  Civil  Aeronautics  Act  of  1938,  or  a 
foreign  air  carrier  permit  issued  by  the  Civil  Aero- 
nautics Board  pursuant  to  Sec,  i\02   of  the  Civil  Aero- 
nautics Act  of  1938,  or  by  a  foreign  air  carrier  operat- 
ing regularly  scheduled  services  under  governmental 
authority  between  foreign  points  outside  the  United 
States  and  Canada." 

(See:   City  Attorney's  Opinion  No.  586  of  July  22,  1952, 
regarding  legality  of  this  amendment.) 


Section  2  provides  for  the  filing  of  the  application  for  a 
license  with  the  Chief  of  Police,   The  application  shall  contain  the 
name  and  address  of  the  applicant,  names  and  addresses  of  local 
employees,  a  statement  of  financial  responsibility,  a  statement 
concerning  conviction  of  a  felony  or  misdemeanor.   The  Chief  of 
Police  is  required  to  make  an  investigation  of  the  applicant  and 
under  Section  Ij.  issue  the  license. 

Section  3  requires  the  applicant  to  file  a  $5000.00  surety 
bond  conditioned  for  faithful  and  honest  conduct  of  himself,  em- 
ployees and  agents  in  the  conduct  of  the  business  and  provides  that 
any  person  may  bring  an  action  on  the  bond  where  he  has  been  injured 
by  any  wilful,  misleading  or  wrongful  act  in  the  course  of  the 
employment  of  the  ticket  seller. 

Section  6  prohibits  statements  or  representations  by  an  air- 
line ticket  seller  that  he  can  provide  or  sell  passenger  space  on 
aircraft  leaving  at  any  specified  place  or  at  any  specified  time 
unless  he  has  a  legally  enforceable  contract  with  the  aircraft  owner 
or  operator  for  such  passenger  space. 

The  Question  Presented 

It  is  a  fundamental  principle  that  state  laws  and  local 
ordinances  must  yield  to  acts  of  Congress  which  have  been  enacted 
within  the  sphere  of  the  powers  of  Congress, 

Where  Congress  has  under  the  federal  constitution  the  right 
of  exercising  exclusive  jurisdiction  and  enacts  legislation  to  cover 
the  field  state  legislation  and  city  ordinances  cease  to  have  efficacy. 
When  Congress  passes  a  law  in  that  field  of  legislation  which  may  be 
common  to  both  federal,  state  and  local  governments  the  act  of  Con- 
gress supersedes  all  inconsistent  state  or  local  legislation.  However, 
where  the  state  or  city  has  the  police  power  to  make  reasonable  reg- 
ulations for  the  public  welfare,  a  federal  regulation  on  the  same 
general  subject  matter  supersedes  the  local  law  only  to  the  extent 
that  the  two  provisions  may  be  inconsistent.   In  11  AMERICAN  JURIS- 
PRUDENCE (Constitutional  Law)  872,  this  principle  is  stated  as  follows: 

"A  state  law  is  superseded  by  a  Federal  regula- 
tion only  to  the  extent  that  the  two  may  be  incon- 
sistent.  An  act  of  Congress  may  occupy  only  a 
limited  portion  of  the  field  of  regulation  of  a 
particular  subject  matter,  leaving  unimpaired  the 
right  of  the  several  states  to  enact  regulations 
covering  other  aspects  of  the  subject  or  merely 
to  supplement  the  Federal  legislation  in  respect 
to  local  conditions. 
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"The  main  question  in  cases  presenting  this 
problem  is  the  determination  of  the  existence  of 
a  conflict.  When  the  question  is  where  the  Federal 
act  overrides  a  state  law,  the  entire  scheme  of  the 
statute  must  be  considered,  and  a  state  law  enacted 
under  any  of  the  reserved  powers~-especially  if  under 
the  police  power«»-is  not  to  be  set  aside  as  inconsistent 
with  an  act  of  Congress,  unless  there  is  actual 
repugnancy  or  Congress  has  at  least  manifested  a  pur- 
pose to  exercise  its  paramount  authority  over  the 
subject  »•«•••••••••••••••*• 

Under  certain  circumstances  the  state  enactments  may 
properly  be  upheld  as  supplementary  regulations,  since 
it  is  only  an  actual  conflict  of  legislation  which 
operates  to  suspend  inconsistent  state  laws»" 

The  portion  of  Public  Law  538  (Senate  Bill  2690)  which  amends 
Section  lj.ll  of  the  Civil  Aeronautics  Act  of  1938  appears  to  be  a 
general  regulatory  provision  for  the  prevention  of  unfair  or  decep- 
tive practices  or  unfair  methods  of  competition  by  any  air  carrier, 
foreign  air  carrier,  or  ticket  agent.  The  provision  has  not  as  yet 
been  implemented  by  any  rules  or  regulations  of  the  Civil  Aeronautics 
Board.  The  law  as  it  now  exists  does  not  show  an  intention  to  pre~ 
empt  the  field  of  regulation  of  airplane  ticket  sellers  and  a  local 
ordinance  specifically  providing  for  the  licensing  and  bonding  of 
certain  aircraft  ticket  sellers  who  conduct  their  business  in  the 
City  and  County  of  San  Francisco  does  not  appear  to  be  in  conflict 
with  the  provisions  of  the  federal  law. 

It  is  my  opinion,  therefore,  that  the  ordinance  is  not  rendered 
invalid  by  the  Federal  legislation  above  set  forth. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TMO'C 

To:      Mr,    John  R,   McGrath 

Clerk,  Board  of  Supervisors. 


Opinion  No.  589 

August  11,  1952 

Honorable  Edmund  G.  Brown 
Attorney  General 
State  of  California 
Library  and  Courts  Building 
Sacramento,  California 

Attn:   Mr.  Leonard  M.  Friedman 
Deputy  Attorney  General 

Re:  Your  letter  of  July  9,    1952 

Dear  Sir: 

Thank  you  for  giving  me  the  opportunity  to  express  my 
views  on  the  subject  of  the  right  to  temporarily  transfer 
the  money  on  deposit  in  the  special  gas  tax  street  improve- 
ment fund  in  the  Treasury  of  the  City  and  County  of  San  Fran- 
cisco to  other  funds. 

This  subject  is  a  matter  of  some  importance  to  the  City 
and  County  of  San  Francisco  and  I  am  sure  that  after  reviewing 
the  authorities  and  considering  the  argument  which  I  will  pre- 
sent, you  will  be  in  a  position  to  resolve  the  question  pro- 
pounded in  favor  of  the  transfer. 

In  December  of  195l>  I  bad  occasion  to  go  into  the  whole 
subject  of  the  loans  of  surplus  funds  which  were  derived  from 
the  sale  of  bonds  and  because  of  the  similarity  of  that  ques- 
tion and  this  request,  I  am  inclosing  a  copy  for  your  con- 
sideration (Opinion  No.  l\8k)  •      I  believe  that  the  authorities 
and  cases  cited  therein,  together  with  the  pertinent  comments, 
adequately  answer  the  question  proposed  by  the  Director  of 
Public  Works  in  his  request  for  an  opinion  on  the  subject. 

Also  inclosed  is  a  copy  of  the  resolution  (No.  12379  (New 
Series))  passed  by  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco,  under  which  the  temporary  transfer  of 
funds  in  question  was  accomplished.   I  wish  to  particularly 
call  your  attention  to  the  fact  that  this  resolution  was  pri- 
marily based  upon  the  provisions  of  Article  IV,  Section  31»  of 
the  Constitution  of  the  State  of  California,  the  exact  language 
of  which  reads  as  follows: 
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"And  provided,  still  further,  that  notwithstanding 
the  restrictions  contained  in  this  Constitution,  the 
treasurer  of  any  city,  county,  or  city  and  county  shall 
have  power  and  it  shall  be  his  duty  to  make  such  tempor- 
ary transfers  from  the  funds  in  his  custody  as  may  be 
necessary  to  provide  funds  for  meeting  the  obligations 
incurred  for  maintenance  purposes  by  any  city,  county, 
city  and  county,  district,  or  other  political  subdivision 
whose  funds  are  in  his  custody  and  are  paid  out  solely 
through  his  office.  Such  temporary  transfer  of  funds 
to  any  political  subdivision  shall  be  made  only  upon 
resolution  adopted  by  the  governing  body  of  the  city, 
county,  or  city  and  county  directing  the  treasurer  of 
such  city,  county,  or  city  and  county  to  make  such  tem- 
porary transfer.  Such  temporary  transfer  of  funds  to 
any  political  subdivision  shall  not  exceed  85  per  cent 
of  the  taxes  accruing  to  such  politicalsubdivision, 
shall  not  be  made  prior  to  the  first  day  of  the  fiscal 
year  nor  after  the  last  Monday  in  April  of  the  current 
fiscal  year,  and  shall  be  replaced  from  the  taxes  accru- 
ing to  such  political  subdivision  before  any  other  obli- 
gation of  such  political  subdivision  is  met  from  such 
taxes."   (Emphasis  ours) 

I  call  particular  attention  to  that  portion  of  the  section 
quoted  above  which  refers  to  funds  in  his  (treasurer)  custody. 
There  is  no  question  that  at  all  times  the  funds  under  con- 
sideration  have  been  in  the  custody  of  the  Treasurer  of  the 
City  and  County  of  San  Francisco. 

I  have  read  the  Opinion  of  the  Attorney  General,  NS  5157 » 
dated  October  26,  191+3,  and  notice  that  it  contains  no  reference 
to  the  constitutional  provisions  which  I  have  quoted  herein.   I 
do  not  believe  that  the  section  of  the  Political  Code  which  is 
referred  to  in  the  opinion  and  which  apparently  is  the  basis 
for  the  greater  part  of  the  opinion,  would  in  any  way  govern 
inasmuch  as  it  must  be  read  in  conjunction  with  the  constitu- 
tional section  quoted  above,  and  if  it  is  in  conflict  therewith, 
the  conflict  must  be  resolved  in  favor  of  the  constitutional 
provision. 
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In  my  opinion,    the  constitutional   section  quoted  (Art.   IV, 
Sec.    31)    gives   direct  authority  to  make   the  temporary   transfer 
as  was  done  by  San  Francisco.      The  funds   in  question   are  not 
subventions,    or  grants   in  aid,   but  are   funds  centrally  col- 
lected and  locally   shared  for   specific   purposes  which  are    sub- 
ject  to   state  approval. 

Again  I  wish  to  repeat   that  I  appreciate    this  opportunity 
to   express  my  views,    and  I  will  be  available  for   any  further 
consultation  if  you  desire   to   discuss   the  matter  with  me. 

Very  truly  yours, 

DION  R.    HOLM, 
City  Attorney. 


Incls. 

BJWtwak 


OPINION  NO.  590 
August  11,  1952 

SUBJECT:   CONSEKT  FOR  ADOPTION  OP  CHILD  EORN  FIVE  MONTHS 
AFTER  MARRIA&E  OBTAINED  PROM  I HOM— ADOPTION— 
LLGITIl'lACY  OP  CHILD— CONSENT  OP  PARENTS  TO 
ADOPTION— RELINQUISHMENT  FOR  ADOPTION 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Your  request  for  an  opinion  presents  the  question  in  an 
adoption  matter  from  what  spouse  involved  your  department 
should  obtain  a  relinquishment  in  order  that  the  child 
is  legally  free. 

"From  the  facts  it  appears  that  the  mother  of  the  child 
concerned  married  her  first  husband  on  March  12,  1939* 
On  September  29,  19l|9»  she  was  granted  an  interlocutory 
decree  of  divorce  from  him  in  California  and  the  final 
decree  was  entered  on  October  3>  1950.   Thereupon  she 
married  her  second  husband  in  California  on  October  22, 
1950.   The  child  being  considered  for  adoption  was  born 
on  March  20,  1951.   The  second  husband  has  generally 
admitted  paternity  of  this  child  but  at  times  has 
indicated  he  really  isn't  sure. 

"Your  request  for  opinion  presents  the  following  queries. 
Since  the  child  was  born  in  wedlock  and  since  the  second 
husband  seems  to  be  the  natural  father  as  well,  would  his 
relinquishment  with  that  of  the  mother's  free  the  child 
for  adoption?  Or,  since  the  child  was  born  within  ten 
months  following  the  dissolution  of  her  first  marriage, 
should  we  require  a  relinquishment  from  the  first  husband? 
Would  you  suggest  taking  a  relinquishment  from  both  men?" 

OPINION 

The  rule  in  California  is  that  all  children  born  in  wed- 
lock are  presumed  to  be  legitimate.   (Section  193,  Civil  Code)   An 
early  case  pronounced  the  rule  to  be  that  children  born  to  a 
married  woman  during  coverture  are  presumed  to  be  legitimate,  and 
to  be  the  issue  of  their  mother's  husband  (ROi'ERO  ESTATE,  75  Cal. 
379),  and  the  California  courts  have  to  the  present  time  consist- 
ently followed  the  rule  pronounced  in  this  early  case.   (DAZEY 
v.  DA2EY,  50  C.A.  (2d)  15) 
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It  has  also  been  stated  that  it  is  the  policy  of  the  law 
to  declare  children  legitimate  when  it  can  be  fairly  done.   Unless 
the  law  plainly  points  to  that  end,  a  conclusion  In  favor  of  illeg- 
itimacy will  not  be  declared.   (ESTATE  OP  WOOD,  137  Cal.  129) 

A  reported  case  which  is  somewhat  analagous  to  the  facts 
presented  in  your  request  for  an  opinion  is  the  LEE  ESTATE,  200 
Cal.  310.   In  that  case  the  parents  were  married  on  May  16,  1895 » 
and  a  daughter,  who  later  claimed  as  a  pretermitted  heir  of  the 
decedent  (father)  was  born  on  July  5>  1895 *      Thereafter  on  March 
26,  1903 $   the  father  was  granted  an  interlocutory  and  later  a 
final  decree  of  divorce  from  the  child's  mother.  The  court  there 
held  that  a  child  born  to  the  parties  during  the  period  of  marriage 
is  entitled  to  the  presumption  of  legitimacy  declared  by  section 
193  of  the  Civil  Code. 

Section  191).  of  the  Civil  Code  reads  as  follows: 

"All  children  of  a  woman  who  has  been  married,  born 
within  ten  months  after  the  dissolution  of  the  marriage, 
are  presumed  to  be  legitimate  children  of  that  marriage." 

The  phrase  "dissolution  of  marriage"  as  used  in  the  fore- 
going quoted  section,  refers,  when  the  marriage  is  dissolved  by 
divorce,  to  the  time  when  the  interlocutory  decree  is  granted, 
(ESTATE  0?  WOOD,  137  Cal.  129) 

(1)  There  is  no  doubt  that  the  child  was  born  during  the 
time  of  marriage  of  the  second  husband  with  the  child's  mother. 
You  also  state  in  your  request  that  this  second  husband  has  gener- 
ally admitted  paternity  of  the  child  which  is  an  admission  that 
the  parties  must  have  had  relations  prior  to  their  marriage. 

You  are  therefore  advised  that  the  relinquishment  of  the 
second  husband,  together  with  that  of  the  child's  mother  pursuant 
to  section  22i|m  of  the  Civil  Code,  would  free  the  child  for  adoption, 

(2)  It  will  not  be  necessary  or  proper  to  secure  a 
relinquishment  from  the  first  husband,  since  the  ten  month  period 
referred  to  in  section  I9I4.  of  the  Civil  Code  does  not  apply  under 
the  facts  outlined  in  your  request  for  opinion. 

(3)  I  do  not  suggest  taking  a  relinquishment  from  both 
men  since  the  second  husband's  authorization,  together  with  that  of 
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the  mother  of  the  child  Is  proper  and  required  legally  under  the 
facts. 

You  are  thus  advised  in  accordance  with  the  foregoing. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


LTK 


To:   Ronald  H.  Eorn,  Director 
Public  Velfare  Department 


OPINION  NO.  591 
August  11,  1952 


SUBJECT:   CONTROLLER  MY  LEGALLY  INDEMNIFY 
MEMBER  OF  HEALTH  SERVICE  SYSTEM 
FOR  PRIVATE  DOCTOR'S  FEES. 


Dear  Sir: 

I   have  yow  request   for   opinion  as   follows: 

REQUEST 

"Enclosed  please  find  a  copy  of  a  Resolution 
which  was  adopted,  by  the  Health  Service  Board, 
at  a  special  meeting  which  was  held  on  December 
3,  191+7. 

"Your  advice  and  opinion  are  respectfully  requeS' 
ted  as  follows: 

"May  I  legally  audit  and  reimburse  a 
subscriber,  for  medical  expenses  in- 
curred, who  is  a  member  of  Plan  1  of 
the  Health  Service  System  and  elected, 
of  his  own  choice,  to  receive  medical 
care  from  a  doctor  who  is  not  a  member 
of  the  Professional  Staff  of  the  Health 
Service  System;  the  amount  of  said  reim- 
bursement to  be  limited  to  the  Health 
Service  System  Fee  schedule." 


You  have  attached  an  excerpt  from  the  minutes  of  a 
special  meeting  of  the  Health  Service  Board  held  an 
December  3>  19U-7 5  which  reads: 

"AMENDMENTS  TO  PLAN  1: 

"in  lieu  of  an  amendment  to  Plan  1,  resolu- 
tion on  emergency  procedure  was  presented  and  dis- 
cussed at  length.   It  was  reported  that  conferences 
had  been  held  with  the  Assistant  Controller,  the 
Actuary  of  the  Retirement  Board  and  the  City  Attor- 
ney' s  Office  on  the  proposed  procedure. 
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"Motion  mads  by  Director  Wilson,  seconded 
by  Director  McGovern,  that  the  submitted  resolu- 
tion be  adopted.   Disposition  of  motion:  Carried. 

"The  resolution  follows: 

"WHEREAS,  there  exists  at  the  present  time 
an  emergency  in  the  operation  of  the  Health 
Service  System  due  to  resignations  of  mem- 
bers of  the  professional  staff  of  Plan  1 
submitted  to  the  Health  Service  System 
through  the  County  Medical  Society,  which 
became  effective  November  10,  19i|73  and 

"WHEREAS,  it  is  desired  to  avoid  hardship 
to  members,  dependent?  and  retired  members 
of  the  System,  and 

"WHEREAS,  the  Health  Service  Board  hereby 
takes  recognition  of  the  existing  emergency 
situation, 

"THEREFORE,  BE  IT  RESOLVED,  That 

"Subscribers  who  receive  medical  services 
from  doctors  of  medicine  who  are  not  members 
of  the  Health  Service  System  professional 
staff  under  Plan  1,  may  be  reimbursed  by  the 
Health  Service  System  to  the  extent  provided 
under  the  fee  schodule  of  Plan  1  and 
the  Unit  method  of  payment  and  as  provided 
further  under  rules  and  regulations  promul- 
gated by  the  Health  Service  Board.   Before 
any  provisions  for  reimbursement  to  the  sub- 
scriber for  medical  services  rendered  by  a 
non-orofessional-staff  doctor  or  doctors, 
members  of  the  professional  staff  shall  be 
compensated  as  provided  for  in  Sections  12 
and  13  of  Plan  1.   This  resolution  shall  re- 
main in  effect  for  the  period  from  December 
10,  1914-7*  until  termination  of  the  present 
emergency. 

1  President  Downie  announced  that  the  Rules 
Committee  would  work  out  the  rules  of  procedure 
necessary  to  carry  out  the  intent  of  the  foregoing 
resolution. 
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"The  Secretary  was  instructed  to  write 
the  panel  physicians  immediately  outlin- 
ing the  emergency  procedure." 


OPINION 


Section  172.1,  subd.  3  (a)  of  the  Charter  pro- 
vides in  part: 

"The  board  shall  have  power: 

"(a)   By  a  two-thirds  vote  of  the  entire 
membership  of  the  board  to  adopt  a  plan  or  plans 
for  rendering  medical  care  to  members  of  the  sys- 
tem, or  for  indemnification  of  the  cost  of  said 
care ,  ....  provided ':  !  ".    T" 

Then  follow  certain  provisions,  among  them  the  following: 

"No  member  of  the  system  shall  be  required 
to  accept  the  services  ...  of  any  physician  .  . 
selected  by  the  board  .  .  ."  (Sec.  172.1,  subd.  3  (a) 
1.) 

"...  /S/ubject  to  rules  and  regulations  of 
the  board,  every  member  shall  have  the  right  to 
select,  of  his  own  choice,  any  duly  licensed  physician 
.  .  .  who  .  .  .  will  render  the  required  services  pur- 
suant to  said  rules  and  regulations,  .  .  ."  (Sec. 
172.1,  subd.  3  (a)  1.) 

"•  •  •  /T/ho  board  shall  make  provision  for  the 
exercise  of  such  choice;  and  is  hereby  expressly  pro- 
hibited from  entering  into  any  exclusive  contract  for 
the  rendering  of  said  services."  (Sec.  172.1,  subd. 
3  (a)  1.) 

"Any  duly  licensed  physician  .  .  .  shall  have 
the  right  to  render  such  services  ...  at  uniform 
rates  of  compensation  to  be  fixed  by  the  board." 
(Sec.  172.1,  subd.  3  (a)  2.) 
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"Such  rates  of  compensation  .  .  .  shall  be 
reviewed  by  the  retirement  board  of  the  city  and 
county  and  shall  not  become  effective  unless  and 
until  approved  by  the  retirement  board."   (Sec. 
172.1,  subd.  3  (a)  3.) 

It  is  fundamental  under  the  Charter  set-up  that  the 
choice  of  physicians  lies  with  the  employee,  not  with  the 
Health  Service  Board,  and  that  the  Board's  power  to  make 
rules  and  regulations  and  to  fix  fee  schedules  does  not  em- 
power it  to  require  a  member  to  accept  the  services  of  a 
physician  selected  by  the  Board. 

Just  prior  to  December  3»  19^7 »  the  great  majority,  if 
not  all,  of  the  doctors  connected  with  the  San  Francisco 
County  Medical  Society  resigned  from  the  Health  Service 
System1 s  professional  staff,  leaving  approximately  90  doc- 
tors on  the  staff.   This  seriously  jeopardized  the  right  ©f 
Plan  I  members  to  choose  their  own  doctors.   It  therefore 
became  the  Board's  duty  under  the  Charter  to  take  action  to 
Insure  the  continued  existence  of  that  right.   This  the 
Board  did  by  adopting  the  foregoing  indemnification  resolu- 
tion covering  Plan  I  members. 

Examination  of  the  Charter  reveals  nothing  which  would 
prohibit  provision  for  indemnifying  a  member  of  Plan  I  for 
the  sums  he  pays  the  doctor  of  his  own  choice,  insofar  as 
the  amount  of  such  indemnification  is  neither  more  nor  less 
than  the  sums  payable  under  the  Health  Service  System's  fee 
schedule  for  Plan  I. 

The  Charter  requires  the  Board  to  make  provision  for 
the  exercise  by  the  employee  of  his  right  to  choose  his  own 
doctor,  and  authorizes  the  Board  to  provide  "for  the  indemni- 
fication" of  the  cost  of  medical  care.   That  the  Board,  in 
making  such  provision  for  Plan  I  members,  has  power  to  adopt 
and  should  adopt,  as  the  rates  of  indemnification,  the  rates 
of  compensation  established  in  its  approved  fee  schedule  for 
Plan  I,  is  clear. 

This  is  in  effect  what  the  Health  Service  Board  did  by 
its  resolution  of  Decomber  3>  19U7. 
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An  emergency  has  been  defined  as  "any  event  or 
occasional  combination  of  circumstances  which  calls  for 
immediate  action  or  remedy;  ...  a  perplexing  contingency 
or  complication  of  circumstances."   (20  C.J.  J+99 . )   But 
it  is  not  necessary  to  decide  whether  the  situation  con- 
fronting the  Health  Service  System  was  an  emergency,  because 
irrespective  thereof  the  Board  had  the  power  to  adopt  such 
resolution. 

Since  the  rates  of  compensation  were  approved  by  the 
Retirement  Board  when  it  approved  Plan  I,  no  further  approval 
by  the  Retirement  board  was  necessary.   In  this  connection 
the  following  is  quoted  from  the  Retirement  Board's  minutes 
of  its  December  3>  19i|7s  meeting: 

"It  was  recalled  to  the  Board  that  Section 
172.1  of  the  Charter  required  approval  of  its  action 
on  rates  and  contracts  referring  to  medical  services 
furnished  by  individuals  and  institutions,  under  bhe 
San  Francisco  Health  Service  System.   It  was  recalled 
also,  that  the  Board  had  approved  so-called  Plan  No.  1, 
with  reference  to  such  rates  and  contracts,  and  that 
from  time  to  time  amendments  had  been  made  to  the  plan. 

"it  was  stated  that,  in  the  current  emergency, 
the  Health  Service  Board  had  decided  to  adopt  a  proce- 
dure under  which  it  could  reimburse  up  to  a  certain 
point,  members  of  the  system  for  expenditures  made  for 
medical  services  from  doctors,  and  through  such  doctors 
from  institutions,  not  on  the  professional  staff.   It 
was  first  thought  that  this  arrangement  vras  subject  to 
action  by  the  Retirement  Board,  but  it  was  determined 
just  prior  to  the  meeting  that  actually  the  arrangement 
would  not  constitute  a  change  in  rates  and  contracts, 
but  rather  referred  to  doctors  who  do  not  consent  to 
serve  under  the  Health  Service  System.   It  was  stated 
that  the  arrangement  therefore  was  solely  between  the 
Health  Service  Board  and  members  of  the  System,  and 
consequently  did  not  fall  within  the  province  of  the 
Retirement  Board.   It  was  explained  that  the  matter 
had  been  discussed  with  the  City  Attorney  informally, 
and  that  it  was  the  understanding  that  the  Health 
Service  System  would  request  an  opinion,  and  that  no 
doubt  a  copy  of  the  opinion  would  be  filed  with  the 
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"Retirement  office.   No  action  by  the  Board  was 
necessary. n 

Reference  should  be  made  to  the  following  sentence  in 
the  Health  Service  Board's  resolution: 

"Before  any  provisions  for  reimbursement  to 
the  subscriber  for  medical  services  rendered  by  a 
non-professional  staff  doctor  or  doctors  ^/are  made/, 
members  of  the  professional  staff  shall  be  compensa- 
ted as  provided  in  sections  12  and  13  of  Plan  1." 

This  sentence.,  while  it  does  not  so  state,  might  give 
rise  to  the  implication  that,  if  there  is  not  enough  money 
to  £0  around,  those  members  who  choose  non-staff  doctors  may 
receive  no  indemnity  at  all  or  indemnity  at  a  rate  less  than 
that  provided  by  the  System's  fee  schedule.   But  such  an 
interpretation  cannot  be  given  the  resolution. 

The  Health  Service  Board  must  not  discriminate  against 
a  Plan  I  member  because  he  engages  a  non-staff  doctor.  Such 
discrimination  would  occur  if  the  rate  at  which  a  Plan  I 
member  is  indemnified  were  lower  than  the  rate  paid  to  staff 
doctoi's  under  Plan  I.   The  Health  Service  Board  is  charged 
with  determining  and  certifying  to  the  Controller  "the  amount 
to  be  oaid  monthly  by  the  members  of  the  system"  (Charter 
sec.  17?.l,  subd.  l\.)  ,  and  in  fulfilling  this  duty  it  must  set 
this  amount  high  enough  so  that  Plan  I  members  selecting  their 
own  doctors  will  be  indemnified  at  the  same  rate  at  which 
staff  doctors  are  paid. 

I  am  informed  that  Plan  I  members  selecting  non-staff 
doctors  have  always  been  indemnified  at  rates  identical  with 
those  in  the  System's  fee  schedule,  which  indicates  that  the 
Health  Service  Board  has  always  placed  the  prooer  and  legal 
construction  on  its  resolution. 

Accordingly,  pursuant  to  that  resolution,  you  were  and 
are  legally  required  to  audit  the  claims  of  Plan  I  members 
for  indemnification  of  the  cost  of  medical  oare  arising  out 
of  services  rendered  by  non-staff  doctors,  and  to  indemnify 
them  for  such  cost  to  the  same  extent  provided  in  the  Health 
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Service  System's  approved  fee  schedule  for  Plan  I,  no 
more  and  no  less. 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney, 


TO:   MR.  HARRY  D.  ROSS 

Controller,  City  and 

County  of  San  Francisco 
109  City  Hall 
San  Francisco  2 


GEB 


OPINION  NO.    592 
August   13,    1952 


SUBJECT:      AIRPORT   -  GASOLINE   SERVICE   STATION  - 
LOCATION  -  ART  COMMISSION   POWERS 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  in  your 
letter  of  July  2i|,  1952,  with  which  you  refer  to  me  a  communica- 
tion from  Joseph  H.  Dyer,  Jr.,  Secretary  of  the  Art  Commission 
of  the  City  and  County  of  San  Francisco. 

It  appears  that  there  has  been  submitted  to  the  Art 
Commission  the  design  of  an  oil  service  station  to  be  located 
at  the  oresent  general  entrance  to  the  Airport  and  in  front  of 
the  present  Domestic  Terminal  Building. 

Mr.  Dyer's  letter  quotes  these  findings  of  the  Civic 
Design  Committee  of  the  Art  Commission: 

"Although  the  request  for  approval  is  for  the 
design  of  the  oil  service  station,  the  committee 
feels  the  real  issue  is  the  location  of  this 
station. 

"The  central  position  is  certainly  desirable  from 
a  sales  standpoint  but  from  a  civic  design  view- 
point the  service  station  location  is  given  an 
undue  prominence  in  relation  to  an  approach  to  a 
large  municipal  building.   The  central  island 
approach  should  be  retained  in  planting  only. 

"Disapproval  of  the  submission  with  a  request  for 
further  site  studies  to  relocate  the  proposed 
service  station." 

Mr.  Dyer's  letter  further  states  that  at  a  regular  meeting 
of  the  Art  Commission  held  July  7,  1952,  the  Commission  accepted 
the  recommendation  of  the  Civic  Design  Committee  and  "disapproved 
without  prejudice  this  submission  until  the  entire  concession 
area  has  been  restudied." 


2. 

OPINION 

It  is  the  opinion  of  this  office  that  the  Art  Commission 
is,  in  the  instant  matter,  acting  in  departure  from  its  powers  and 
duties  under  the  Charter.   Section  I|6  of  the  Charter  bestows  power 
in  the  Art  Commission  to  pass  upon  the  design  of  buildings  and 
other  structures,  in  addition  to  the  design  of  works  or  art,  to- 
gether itfith  the  approval  of  the  location  of  such  works  of  art, 
before  they  are  contracted  for  by  the  City  and  County  of  San 
Francisco.   It  is  apparent  that  the  Art  Commission  offers  no  criti- 
cism of  the  design  of  the  proposed  building.   As  appears  from 
Mr.  Dyer's  letter,  the  rejection  of  the  pending  submission  is 
confined  to  the  one  element  of  the  location  of  the  building.  With 
this,  the  Art  Commission  should  not  be  concerned. 

In  arriving  at  this  conclusion,  I  am  mindful  of  the 
further  provision  in  Section  l\G   of  the  Charter  to  the  effect  that 
the  Art  Commission  "may  advise  in  resuect  to  lines,  grades  and 
platting  of  public  ways  and  grounds."   It  cannot  be  contended, 
with  soundness,  that  the  instant  action  of  the  Art -Commission  has 
anything  to  do  with  the  "platting  of  public  .  .  .  grounds." 

The  term  "platting"  has  been  judicially  defined  by  the 
Supreme  Court  of  this  State  in  the  case  of  BURKE  v.  McCOWEN 
(1896),  115  Cal.  [)8l,  [485,  where  the  court  adopted  this  defini- 
tion: 

"A  plat  is  a  subdivision  of  land  into  lots,  streets, 
and  alleys,  marked  upon  the  earth,  and  represented 
on  paper." 

There  are  further  authorities  to  the  same  effect  collected  in 
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The  location  of  a  particular  structure  cannot  be  said  to 
fall  under  the  function  of  "platting." 

Furthermore,  as  you  will  note,  the  Art  Commission,  so  far 
as  the  latter  mentioned  portion  of  Charter  Section  l\6   is  concerned, 
is  restricted  to  "advice"  only,  which,  of  course,  is  to  be  highly 
respected  but  which  is  not  of  a  binding  or  conclusive  nature. 

It  is  of  significance  that,  with  respect  to  works  of  art, 
power  as  to  location  is  specifically  conferred  upon  the  Art 
Commission,  but  such  power  is  excluded  (and  I  assume  deliberately) 
with  reference  to  the  design  of  buildings  and  other  structures 


upon  City  property  and  with  reference  to  advice  concerning  lines, 
grades  and  platting  of  public  ways  and  grounds.   It  is  a  well 
recognized  principle  of  statutory  construction  that  "where  a 
statute  enumerates  things  upon  which  it  is  to  operate  it  is  to 
be  construed  as  excluding  from  its  effect  all  those  not  expressly 
mentioned."   SHELBY  v.  SOUTHERN  PACIFIC  CO.  (19i|5)t  68  Cal.  App. 
(2d)  59*1,  599  /57;  23  CAL.  JUR.  740,  sec.  118. 

Finally,  I  call  attention  to  my  Opinion  No.  1?8  rendered 
to  the  Art  Commission  under  date  of  May  10,  1950.  In  that  opin- 
ion, I  ruled  that  the  Art  Commission  has  no  jurisdiction  to  pass 
upon  the  design  of  lamp  poles  or  trolley  poles  located  upon  land 
belonging  to  the  City  and  County  of  San  Francisco.  That  opinion 
is  based  upon  the  ground  that  the  Public  Utilities  Commission 
has  exclusive  jurisdiction  in  that  instance.  It  is  equally  true 
that  the  Public  Utilities  Commission  of  this  City  and  County  has 
exclusive  jurisdiction  on  the  subject  of  the  location  of  various 
structures  upon  the  Airport. 

Respectfully  submitted, 


ADT 

To:   Mr.  J.  H.  Turner 

Manager  of  Utilities 

287  City  Hall 

San  Francisco  2,  Calif. 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  593 
August  13,  1952 


SUBJECT:   MAY  A  MEMBER  OP  RETIREMENT  SYSTEM  RECEIVE 
PENSION  BENEFITS  ADMITTEDLY  DUE  PENDING 
LITIGATION  OP  HIS  CLAIM  TO  A  DIFFERENT  AND 
ADDITIONAL  PENSION, 


Dear  Sir: 


I  have  received  your  following  request  for  opinion: 


REQUEST 

"This  will  confirm  the  oral  request  made  of  you 
by  Supervisor  Francis  McCarty  at  the  meeting  of  the 
Finance  Committee  held  on  May  21,  1952,  to  the  effect 
that  he  be  informed  whether  or  not  it  is  possible  for 
a  retired  city  employee  to  accept  retirement  benefits 
which  are  unquestionably  due  him  and  at  the  same  time 
litigate  the  issue  of  his  entitlement  to  other  or  ad- 
ditional retirement  benefits  without  compromising  or 
waiving  any  claim  or  rights  which  he  may  have  in  the 
benefits  concerning  which  there  is  no  question. 

"Supervisor  McCarty  will  appreciate  your  advices 
in  this  connection." 


OPINION 

The  right  of  a  public  employee  to  a  pension  is  measured 
and  controlled  solely  by  the  statutory  law  creating  the  pension 
system  in  which  such  employee  has  membership.   (KAVANAUGH  v.  BD. 
OF  POLICE  COMMRS.,  13 1+  Cal.  50;  MURPHY  v.  PIEDMONT,  17  Cal.  App. 
(2)  569;  KLENCH  v.  BD.  OF  PENSION  FUND  COMMRS.,  79  Cal.  App.  171) 

The  local  and  governing  pension  law  applicable  In  this 
city  and  county  is  found  in  Sections  158  et  seq.  of  the  Charter 
and  Part  I,  Article  3,  of  the  Municipal  Code.   Since  the  local 
pension  system.,  in  all  of  its  phases,  is  a  "creature  of  statute", 
the  creating  and  governing  law  is  both  a  grant  of  power  and  a 
restriction  on  power.   (ZOTTMAN  v.  SAN  FRANCISCO,  20  Cal.  96) 
With  necessary  exceptions  not  herein  involved ,  the  lack  of  statu- 
tory expression  of  a  power  negates  the  existence  of  any  such  power 
(ZOTTMAN  v.  SAN  FRANCISCO,  supra.) 
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Under  the  pension  provisions  of  our  Charter  and  Municipal 
Code,  as  above  delineated,  there  is  no  authority  for  the  granting 
and  allowing  of  anything  other  than  a  single  pension.  There  is 
nothing  in  such  law  providing  for  a  piecemeal  award  of  pension  (as 
distinguished  from  periodic  or  piecemeal  payment  of  a  pension,  once 
determined  and  awarded),  so  it  must  be  concluded  that  a  member  of 
the  retirement  system  cannot  be  awarded  and  paid  a  particular  pen- 
sion while  he  is  litigating  his  claim  of  right  to  a  different 
pension  in  that  same  syscem.   I  believe  that  the  local  law  contem- 
plates the  allowance  of  a  single  pension,  and  the  member's  rights 
are  measurable  only  and  solely  by  that  law. 

I  conclude,  therefore,  that  the  question  asked  of  me  must 
be  answered  in  the  negative. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 

WFB 


TO:   Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 


OPINION  NO.  59k 
August  13,  1952 


SUBJECT:   HEALTH  SERVICE  BOARD'S  RULLS;  ADMISSION 
WITH  EXCEPTIONS  AFTER  EXEMPTIONS. 


Gentlemen: 

You  have  requested  an  opinion  as    follows: 

REQUEST 

"The  Health  Service  Board  submits  to  you  the  following, 
with  a  request  for  an  opinion: 

"Under  the  terms  of  the  provisions  fcr  exemption  of 
veterans  applying  therefor,  the  Health  Service  Board 
requires  a  written  application  (copy  attached  hereto-) 
supported  by  an  affidavit  of  a  military  or  veterans' 
administration  officer.  A  condition  to  the  granting  of 
such  permanent  exemption,  stated  as  part  of  the  applica- 
tion, reads  as  follows: 

•As  a  condition  to  the  granting  of  a  permanent 
exemption  by  the  Health  Service  Board,  I  agree  as 
follows : 

'3B)  A  permanent  exemption  granted  under  this 
rule  on  the  grounds  of  continuous  medical  coverage 
may  not  be  withdrawn  at  will.   However,  the  Health 
Service  Board  will  consider  application  for  cancel- 
lation of  exemption  when  presented  with  a  report  of 
physical  examination  by  a  specified  medical  examiner 
of  the  System,  and  will  render  its  decision  on  eacn 
such  application  individually  upon  the  recommendation 
of  the  Medical  Director.   .  .  .  ' 

"There  Is  before  the  Board  at  the  present  time  an 
appeal  from  a  member  applying  for  cancellation  of  permanent 
exemption  whose  physical  examination  disclosed  a  progressive 
chronic  ailment  on  the  basis  of  which  he  was  rejected  for 
membership. 
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"The  Health  Service  Board,  at  its  meeting  held  June 
2l±>    1952,  approved  the  submission  of  the  problem  to  you 
as  to  whether  pr  not  the  Board  has  the  right  to  admit  this 
employee -member  with  an  exception  to  coverage  for  the 
chronic  condition  and  related  illness," 


OPINION 

The  power  of  the  City  to  establish  the  Health  Service 
System  is,  in  part  at  least,  based  on  the  premise  that  "proper 
medical  attention,  freely  available  to  all  .  .  .  employees  .  .  . 
should  have  a  direct  and  beneficial  effect  on  their  health,  and 
therefore  their  efficiency  .  .  *  /and/  a  tendency  to  decrease  sick- 
ness  and  lessen  the  expense  of  sick  leave."   (BUTTERVJORTH  v.  BOYD, 
12  Cel.  (2d)  lliO,  lij.5) 

In  other  words,  the  City  has  an  economic  interest  in  the 
health  of  its  employees  which  the  Health  Service  System  is  aimed 
at  protecting.   Hence,  the  System  is  properly  under  the  City's 
sponsorship  through  charter  amendment. 

The  Health  Service  Board  is  authorized  "to  exempt  .  .  « 
any  person  who  has  otherwise  provided  for  adequate  medical  care," 
and  "to  make  rules  and  regulations  for  ,  .  .  the  granting  of 
exemptions  and  the  admission  to  the  system  of  persons  who  are 
hereby  made  members  thereqf  ..."   (CHARTER,  section  172.1, 
subds.  1  and  3  ( c) . ) 

If  an  employee  has  "adequate  medical  care"  through  chan- 
nels ether  than  the  Health  Service  System,  for  instance,  through 
the  Veterans  Administration,  the  City's  Interest  in  his  health  is 
protected  without  his  being  a  member  of  the  System. 

In  my  opinion,  Rule  3B  is  generally  a  valid  rule  and  the 
application  fcr  permanent  exemption  properly  provides  that  the 
employee  shall  agree  to  the  terms  thereof.   But  Rule  3B  and  the 
application  for  exemption  should  not  be  used  to  exclude  a  City 
employee  from  membership  in  the  Health  Service  System  if  he  is 
actually  without  adequate  medical  care. 

Should  an  employee  who  has  secured  an  exemption  there- 
after lack  provision  for  "adequate  medical  care,"  he  should  be 
readmitted  to  the  System  because  the  City's  economic  interest  in 


OPINION  NO.  591+ ,  #3 


his  health  transcends  all  other  considerations,  including  the  agree- 
ment of  the  employee  contained  in  his  application  for  exemption. 
However,  the  Health  Service  Board,  not  the  employee,  is  the  body 
empowered  to  find  whether  the  employee  is  provided  with  "adequate 
medical  care,"   (CHARTER,  section  172.1)  Such  a  finding  must,  of 
course,  be  based  on  substantial  evidence. 

Therefore,  in  direct  answer  to  your  question:   If  the 
Health  Service  Board  finds  that  the  veteran-employee  is  in  fact 
provided  with  adequate  medical  care  for  the  chronic  condition  and 
related  Illness  through  the  Veterans  Administration,  the  Board  has 
the  right  to  readmit  him  to  the  Health  Service  System  with  an  ex- 
ception as  to  coverage  for  the  chronic  oondition  and  related  illness. 
If  the  Board  finds  that  he  is  without  adequate  medical  care  for  that 
condition,  the  Board  should  admit  him  without  any  exception. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 

GEB 

TO:   Health  Service  System 

61  Grove  Street,  Suite  305 
San  Francisco  2,  California 


OPINION  NO.  595 
August  llj.,  1952 

SUBJECT:  REFUND  OP  CONSUMERS'  GUARANTEE  DEPOSITS  AND 
CONSUMERS'  ADVANCES  FOR  CONSTRUCTION  BY  THE 
SAN  FRANCISCO  WATER  DEPARTMENT. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"During  an  audit  of  trust  accounts  of  the  San  Fran- 
cisco Water  Department,  there  came  to  our  attention  that, 
on  several  occasions,  the  Department  had  made  refunds  of 
consumers'  guarantee  deposits  and  consumers'  advances  for 
construction  which  had  been  previously  forfeited  to  the 
City  and  County  of  San  Francisco  by  operation  of  law.   The 
consumers'  advances  for  construction  represented  the  cost 
of  constructing  services  which  prior  to  the  date  of  forfeit 
had  not  been  put  to  use.   The  consumers'  guarantee  deposits 
represented  unclaimed  cash  deposited  by  consumers  to  guar- 
antee payment  for  water  service. 

"Will  you  please  furnish  me  with  your  opinion  as  to 
how,  under  what  circumstances  and  under  what  authority  can 
said  forfeited  deposits  and  advances  be  refunded  to  the 
depositors. " 

In  addition  to  the  facts  stated  above,  I  have  ascertained  that 
from  time  to  time  consumers  of  water,  as  required  by  the  Rules  and 
Regulations  of  the  Water  Department,  have  made  deposits  with  the 
Water  Department.   These  deposits  have,  in  some  instances,  lain  in- 
active due  to  the  inability  of  the  Water  Department  to  locate  the 
depositor  or  the  failure  of  the  depositor  to  make  application  for  a 
refund,  as  required  under  some  circumstances  enumerated  in  the  Rules 
and  Regulations  presently  set  forth. 

Somo  of  these  depositors  have  from  time  to  time  made  demand 
for  refund  and  the  Water  Department,  when  satisfied  as  to  the 
identity  of  the  depositor  and  of  his  right  to  refund  under  the  said 
Rules  and  Regulations,  has  made  such  refund. 

OPINION 

I  have  examined  the  "Rules  and  Regulations  Governing  Water 
Service  to  Consumers,"  which  have  been  in  full  force  and  effect 
since  August  II4.,  1933.   These  Rules  have  been  adopted  by  the  Public 
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Utilities  Commission,  pursuant  to  the  power  vested  in  them  by  the 
Charter  under  Sections  19  (a),  121  and  122. 

Like  Rules  and  Regulations  have  been  previously  In  effect  at 
the  time  of  various  of  the  deposits  with  which  we  are  concerned. 

In  order  that  the  discussion  concerning  the  subject  matter  of 
your  request  may  be  clear,  I  am  setting  forth  the  pertinent 
sections  of  these  Rules  which  govern  the  question  asked  in  your 
request: 

"Section  B.  Rule  ij..   Free  Installation  of  necessary 
service.  VJhen  the  extension  of  mains  for  new  services  are 
made  under  the  above  rules,  the  necessary  active  services 
and  meters  will  be  installed  at  the  Department's  expense. 

" ( a )   Deposit  to  cover  cost  of  services  not  to  be 
used  immediately.   If  request  is  made  by  the  applicant, 
additional  services  will  be  installed  prior  to  the  erec- 
tion of  houses  provided  the  full  cost  thereof  is  deposited 
by  the  applicant,  and  provided  that  such  services  will  be 
put  to  use  within  a  reasonable  period  of  time.   Such  pay- 
ments for  services  are  not  to  be  included  in  the  above 
refunding  schedule  as  they  will  only  be  refunded  as  the 
services  are  put  into  active  and  permanent  use. 

"SECTION  C.  Rule  3.   Guarantee  of  payment;  temporary 
unmetered  supply.  An  applicant  for  unmetered  water  supply, 
which  is  furnished  only  for  temporary  purposes,  may  be 
required  to  deposit  with  the  Department  an  amount  equal 
to  the  estimated  maximum  bills  for  the  service  to  be 
rendered,  excepting  in  those  cases  where  the  applicant 
has  established  his  credit  by  the  prompt  payment  of  all 
bills  previously  rendered  for  a  period  of  twelve  months. 
If  a  cash  deposit  is  made  any  balance  remaining  after  the 
final  bills  for  service  have  been  liquidated  will  be  re- 
funded.' It  is  intended  that  this  rule  shall  be  applicable 
to  contractors,  circuses,  fairs,  stock  shows,  etc.,  using 
water  from  hydrants  within  the  City  and  County  of  San 
Francisco. 

"Rule  t;.   Cash  deposit — Amount  required.   If  an 
applicant  for  metered  water  supply  makes  a  cash  deposit 
to  insure  payment  for  service  to  be  rendered,  such  de- 
posit shall  be  of  an  amount  approximately  twice  the 
estimated  monthly  bill  but  in  no  instance  shall  it  be 
less  than  #2.50. 
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"In  cases  where  initial  service  is  applied  for,  the 
average  monthly  or  bi-monthly  bill  shall  be  determined 
by  the  past  record  usage  of  a  similar  service. 

"Rule  5.  Application  for  (sic)  (of)  deposit  to 
liquidate  unpaid  bill.   If  a  consumer  who  has  made  a 
cash  deposit  fails  to  pay  promptly  a  bill  of  water 
service,  the  Department  may  apply  the  deposit  in  so  far 
as  necessary  to  liquidate  the  bill  and  will  then  require 
that  the  deposit  be  restored  to  its  original  amount. 
Service  will  not  be  discontinued  until  after  fifteen  days 
written  notice  of  intention  to  do  so  by  the  Department, 

"Rule  6,   Return  of  deposit.  After  a  eash  deposit 
to  guarantee  payment  for  water  service  has  stood  for 
twelve  consecutive  months  it  shall  be  returned  to  the 
depositor  provided  that  his  account  has  not  been  delin- 
quent during  the  six  months  next  preceding  the  date  of 
refund.  Refund  of  a  deposit  held  beyond  the  twelve- 
month period  will  be  made  on  application  therefore  (sic) 
(therefor)  provided  that  the  account  has  not  been  delin- 
quent during  the  six  months  next  preceding  the  date  of 
application  for  refund.   Upon  closing  an  account  the 
balance  of  any  deposit  remaining  after  the  closing  bill 
for  service  has  been  settled  will  be  returned  promptly 
to  the  depositor*" 

Thus,  the  Rules  and  Regulations  govern  the  normal  situation 
wherein  the  Department  is  required  to  make  refund  of  deposits  with- 
in the  times  stated  in  the  Rules,  The  question,  however,  with 
which  you  are  concerned  deals  with  situations  that  might  be  called 
unusual  or  abnormal.  These  situations  are  created  by  the  inability 
of  the  Water  Department  previously  to  locate  the  depositor  or  where 
he  is  required  to  make  application  and  has  failed  to  do  so.   Accord- 
ingly, the  money  deposited  continues  to  be  held  by  the  V/ater  Depart- 
ment as  the  property  of  the  depositor  subject  to  his  application  for 
refund.   This  situation  normally  would  continue  indefinitely  until 
such  application  is  made,  except  that  under  State  law  certain 
eventualities  may  ensue  which,  under  procedure  to  be  complied  with 
by  the  Treasurer  of  the  City  and  County  of  San  Francisco,  would  make 
the  deposit  the  property  of  the  municipality.   This  subject  is 
covered  in  the  Government  Code,  beginning  with  Section  50050  to  and 
including  Section  50053*  These  sections  are  set  forth  verbatim  as 
follows : 
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"§50050.  Escheat  of  money  in  treasury  or  custody 
of  officers  unclaimed  for  ten  years :   Publication  of 
notice.   Except  as  otherwise  provided  by  law,  money  not 
the  property  of  a  local  agency  which  remains  unclaimed 
in  its  treasury  or  in  the  official  custody  of  its  offi- 
cers for  10  years  is  the  property  of  the  local  agency 
after  notice  if  no  verified  complaint  is  filed  and 
served.  At  any  time  after  the  expiration  of  the  10-year 
period  the  treasurer  of  the  local  agency  may  cause  a 
notice  to  be  published  onoe  a  week  for  two  successive 
weeks  in  a  newspaper  of  general  circulation  published 
in  the  local  agency. 

" 550051 •  Same:   Contents  of  notice.  The  notice 
shall  state  the  amount  of  money,  the  fund  in  which  it  is 
held,  and  that  it  is  proposed  that  the  money  will  become 
the  property  of  the  local  agency  on  a  designated  date 
not  less  than  forty-five  days  nor  more  than  sixty  days 
after  the  first  publication  of  the  notice. 

"§50052.  Same:  When  money  becomes  property  of 
local  agency:  Exception.   Unless  some  person  files  a 
verified  complaint  seeking  to  recover  all,  or  a  desig- 
nated part,  of  the  money  in  a  court  of  competent  juris- 
diction within  the  county  in  which  the  notice  is  publish- 
ed, and  serves  a  copy  of  the  complaint  and  the  summons 
Issued  thereon  upon  the  treasurer  before  the  date  desig- 
nated in  the  notice,  upon  that  date  the  money  becomes 
the  property  of  the  local  agency. 

" §50053 •   Same:   Transfer  to  general  fund.  When 
any  such  money  becomes  the  property  of  a  l^cal  agency 
and  is  in  a  special  fund,  the  legislative  body  may  trans- 
fer it  to  the  general  fund." 

Thus,  under  Section  50050  (supra) ,    the  money  may  escheat  to  the 
local  agency  and  become  its  property.  However,  under  the  provisions 
of  Sections  50050  anfl  50051  (supra) ,  certain  conditions  to  accom- 
plish escheat  must  be  complied  with,  as,  for  instance,  the  necessary 
advertisement  by  the  Treasurer  of  this  local  agency,  before  the 
money  actually  becomes  the  property  of  the  local  agency.   Under 
Section  50053  (supra) ,  the  legislative  body  (Board  of  Supervisors) 
has  the  power  to  transfer  the  money  into  the  general  fund,  but  only 
provided  that  the  conditions  in  the  other  sections  have  been  met. 
An  investigation  as  to  whether  these  sections  have  been  complied 
with  discloses  that  at  no  time  has  any  advertisement  been  made  as 
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required  in  Section  50051,  nor  has  the  Board  ef  Supervisors  ordered 
any  of  the  sums  being  held  by  the  Water  Department  transferred  into 
the  general  fund,  which  order  would  necessarily  be  based  upon  the 
preceding  advertisement  by  the  Treasurer. 

Accordingly,  it  is  my  opinion  that  there  has  never  been  a  for- 
feiture of  the  deposits  to  the  City  and  County  of  San  Francisco  and 
therefore  the  Water  Department  still  has  the  power  to,  make  refunds 
beyond  the  ten-year  period  specified  in  Section  50050  of  the  Govern- 
ment Code  (supra) .   If  the  money  had  actually  become  the  property 
of  the  City  and  County,  as  provided  in  these  sections,  through  pro- 
cedure in  escheat,  any  attempt  upon  the  part  of  the  Water  Department 
to  make  a  refund  would  constitute  a  gift  of  public  funds.  However, 
I  advise  you  that  there  is  no  automatic  forfeiture  involved  in  these 
previously  unclaimed  deposits,  but  that  the  full  requirements  of  the 
State  law  must  be  met  before  the  title  is  divested  from  the  deposi- 
tors . 

In  arriving  at  this  conclusion,  I  adhere  to  the  general 
principle  that  a  forfeiture  is  not  favored  and  that  strict  adherence 
to  the  conditions  bringing  about  a  forfeiture  is  essential. 

CANTLAY  &  TANZOLA,  INC.  v.  INGELS  (1939), 
31  Cal.  App.  (2d)  553,  556  (bottom), 
88  Pac.  (2d)  llj.1: 

"Penalties  are  never  favored  by  courts  of  law  or 
equity,  and  statutes  imposing  penalties  or  creating 
forfeitures  must  be  strictly  construed." 

In  accord : 

12  Cal.  Jur.  (Forfeitures)  633,  sec.  3. 

The  foregoing  doctrine  has  been  applied  to  escheats,  a  partic- 
ular form  of  forfeiture* 

PEOPLE  v.  STOCKTON  SAVINGS  AND  LOAN 
SOCIETY  (1901), 
133  Cal.  611,  612,  65  Pac.  1078; 

10  CAL.  JUR.  (Escheat)  568,  sec.  2; 

30  C.J.S.  (Escheat)  1165,  note  28. 
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In  addition  to  my  advise  on  the  question  of  the  power  of  the 
Water  Department  to  make  the  refunds  beyond  the  ten-year  period, 
I  suggest  that  all  of  the  departments  possessing  activities  in  the 
taking  and  holding  of  deposits  review  this  entire  procedure  and 
bring  the  practice  concerning  the  administration  c.f  these  deposits 
under  the  provisions  of  the  Government  Code,  which  I  havo  qupted 
in  this  opinion,  including  periodical  reports  by  these  departments 
to  the  Treasurer  involving  deposits  held  beyond  the  ton-year  period 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 

BJW 


TO;  Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 


OPINION  NO.    596 
August   13,    1952 


SUBJECT:      BIDS,    ST.    MARY'S   SQUARE   GARAGE   - 
SECOND   CALL   FOR   BIDS 

Dear   Sir: 

This  office   is   in  receipt  of  your  request   for  an  opinion 
as  follows: 

REQUEST 

"We  are  sending  you,  herewith,  a  copy  of  each  of  the 
three  bids  for  the  financing,  construction  and  operation 
of  St.  Mary's  Square  Garage  which  were  received  on  A ugust 
I4.,  1952,  and  opened  by  the  Director  of  Property  immediately 
after  10:00  a.m.  of  that  day.   These  bids  were  submitted  by 
the  following: 

"1.   S.  E.  Onorato,  Inc.  and  ¥.  &  B.  Realty  Co. 

"2.   Union  Square  Garage  Inc. 

"3«   St.  Mary's  Square  Garage  Corporation 

"Copies  of  the  architectural  plans  which  accompanied 
the  bids  have  been  submitted  to  the  City  Engineer  of  the 
City  and  County  for  his  opinion  as  to  vhether  each  of  said 
plans  responds  to  the  Call  for  Bids  with  respect  to  con- 
struction and  engineering  requirements.   You  will  be  informed 
in  the  event  any  bid  is  found  to  be  deficient  in  such  respect. 

"It  is  respectfully  requested  that  you  furnish  the 
Parking  Authority  with  your  opinion  on  the  following  points: 

"1.   Do  the  completed  bid  forms  as  received  by  this  office 
legally  respond  to  the  Call  for  Bids? 

"2.   Do  the  provisions  of  Section  12  of  the  Call  for  Bids 
legally  prevent  consideration  of  the  bid  of  Union 
Square  Garage  Inc.  which  bid  is  qualified  and  con- 
ditional upon  obtaining  financial  assistance  from 
the  City  and  County? 

"Following  receipt  of  your  opinion  and  that  of  the  City 
Engineer  bids  deemed  legally  proper  for  consideration  will  be 
presented  to  the  Controller  for  his  opinion  as  to  which  bid 
is  best  from  an  economic  standpoint." 
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OPINION 


In  reply  to  your  first  question,  it  is  my  opinion  that  each 
bid  submitted  in  response  to  the  joint  call  for  bids  by  the  City 
and  County  of  San  Francisco  and  its  Recreation  and  Park  Commission 
is  in  due  and  legal  form  and  completely  responsive  to  said  joint 
call. 

The  bids  submitted  by  bidders  S.  E.  Onorato,  Inc.,  and  V,   &  B. 
Realty  Co.,  and  St.  Mary's  Square  Garage  Corporation  are  uncondi- 
tional. 

The  bid  submitted  by  Union  Square  Garage  Inc.,  is  subject  to 
the  condition  provided  in  Section  12  of  the  joint  call  for  bids, 
permitting  a  bidder  to  require  participation  of  the  City  and  County 
of  San  Francisco  in  financing  the  construction  cost  of  the  garage. 
Said  Section  is  quoted: 

"12.   Bids  may  be  submitted  subject  to  a  condition 
requiring  participation  of  the  City  and  County  in  financing 
the  construction  cost  of  the  garage,  but  if  such  condi- 
tional proposals  are  offered,  they  will  receive  considera- 
tion only  in  the  event  no  unconditional  bid  acceptable  to 
the  City  and  County  and  the  Recreation  and  Park  Commission 
is  received. " 

The  condition  contained  in  the  bid  of  Union  Square  Garage, 
Inc.,  is  quoted: 

Bid,  page  3»  paragraph  2. 

"Bidder  proposed  the  additional  consideration  and 
conditions  which  shall  be  made  part  of  the  text  of  Para- 
graph 2  of  said  lease,  which  are  shown  on  Exhibit  'A' 
annexed  hereto  and  which  is  by  reference  incorporated 
herein. " 


and 


Exhibit  "A"  -  page  1,  sub-paragraph  (f). 

"(f)   It  is  a  condition  of,  and  further  consideration 
to  Lessee  for,  the  execution  of  this  Lease,  that  Lessors 
shall,  and  Lessors  covenant  and  agree  that  they  will, 
participate  in  financing  the  construction  of  the  garage  in 
such  amount  up  to  a  maximum  of  Two  Hundred  Fifty  Thousand 
Dollars  (^250,000)  as  Lessee  shall  request  within  sixty  (60) 
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"days  after  the  date  of  said  Lease,  through  a  loan 
evidenced  by  a  note  or  notes,  or,  at  the  option  of 
Lessors,  through  the  purchase  of  bearer  bonds  or  one 
or  more  registered  bonds  (without  coupons)  forming  part 
of  an  issue  of  notes  and/or  bonds  to  be  issued  by  Lessee 
in  the  aggregate  amount  (including  both  notes  and  bonds) 
of  Six  Hundred  Thousand  Dollars  ($600,000),  and  bearing 
interest  at  five  per  cent  (5$)   per  annum,  payable  semi- 
annually, and  maturing  at  the  end  of  the  thirty-fifth  (35th) 
year  of  the  term  of  said  Lease  (unless  sooner  paid  or  called 
for  payment),  which  notes,  if  issued,  and  bonds  shall  be 
issued  under,  and  equally  and  ratably  secured  by,  a  second 
leasehold  mortgage  and  trust  indenture  providing,  among 
other  usual  and  customary  covenants,  that  there  shall  be 
paid  by  Lessee  into  a  sinking  fund  the  sum  of  Seventy-five 
Thousand  Dollars  (^75,000)  per  year  promptly  after  the  end 
of  the  twenty-eighth  (28th)  to  thirty-fourth  (3^th)  years, 
inclusive,  after  the  date  of  this  Lease,  to  be  disbursed 
by  the  Trustee,  at  the  direction  of  Lessee,  for  the  purchase 
in  the  market,  or  upon  tenders  pursuant  to  a  published  call 
for  tenders,  at  the  lowest  available  bid  or  prices  and 
without  premium,  or  for  the  call  and  redemption,  by  lot  and 
without  premium,  of  so  many  or  so  much  of  such  notes  and/or 
bonds  as  may  be  purchased,  called,  or  redeemed  with  the 
moneys  then  in  said  sinking  fund,  and  which  notes  and/or 
bonds  may  also  be  called  or  redeemed  at  the  option  of  Lessee 
at  any  time  after  payment  of,  or  prior  to  such  payment  with 
the  consent  of  the  holders  of  at  least  seventy-five  per  cent 
(75$)  of,  the  indebtedness  secured  by  the  first  leasehold 
mortgage  described  below;  provided,  that  if  any  notes  and/or 
bonds  be  called  or  redeemed  at  the  option  of  Lessee  prior 
to  the  end  of  the  twenty-fifth  (25th)  year  after  the  date 
of  this  Lease,  such  call  and  redemption  shall  be  upon 
payment  of  the  principal  thereof  to  be  redeemed  and  accrued 
interest  thereon  to  the  date  fixed  for  redemption,  together 
xd.th  a  premium  of  five  per  cent  (5$)  of  such  principal 
amount,  less  one-twenty-fifth  of  one  per  cent  (1/25  of  1$) 
of  such  principal  amount  for  each  full  year  expired  between 
the  date  of  this  Lease  and  the  date  fixed  for  such  redemption; 
provided  further,  that  whenever  less  than  all  of  the  out- 
standing notes  and/or  bonds  are  to  be  called  or  redeemed, 
the  Trustee  shall  determine  by  lot  the  notes  and/or  bonds 
to  be  redeemed,  or  called  in  such  manner  that  all  outstanding 
notes  and/or  bonds  shall  participate  in  the  determination 
of  the  ^articular  notes  and/or  bonds  to  be  redeemed  or 
called  on  the  basis  of  the  total  units  of  One  Thousand 
Dollars  ((.1,000)  of  principal  amount  of  all  thereof  out- 
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"standing.   Such  notes  and/or  bonds  and  s  aid  second 
leasehold  mortgage  securing  the  same  shall  be  subject 
to  a  first  leasehold  morgage,  deed  of  trust  or  trust 
indenture  issued  by  Lessee  to  secure  the  payment  to 
The  Equitable  Life  Assurance  Society  of  the  United  States, 
or  its  successor  or  successors  in  interest,  of  an  indebted- 
ness of  the  Lessee  in  the  principal  sum  of  not  more  than 
One  Million  Pour  Hundred  Fifty  Thousand  Dollars  ( $1, lj.50, 000  ) , 
bearing  interest  at  four  and  one-half  per  cent  (i\.^%)    per 
annum  and  payable  on  or  before  the  end  of  the  twenty- 
seventh  (27th)  year  after  the  date  of  this  Lease,  principal 
and  interest  payable  quarterly,  and  all  subject  to  such  rate 
of  amortization  of  principal  and  interest  and  such  other 
and  usual  customary  terms  and  provisions  (including  premium 
for  prepayment )  as  shall  be  required  by  said  lender  and 
agreed  upon  by  Lessee." 

In  reply  to  your  second  question,  it  is  my  opinion  that  the 
intention  of  the  City  and  County  of  San  Francisco  and  its  Recrea- 
tion and  Park  Commission,  as  set  forth  in  said  Section  12  of  their 
Joint  Call  for  Bids,  is  to  consider  the  two  unconditional  bids 
submitted  and  only  in  the  event  that  the  two  unconditional  bids 
are  deemed  unacceptable  will  they  consider  the  bid  of  the  Union 
Square  Garage,  Inc. 

Section  7  of  page  7  of  the  Joint  Call  for  Bids  has  informed 
the  bidders,  among  other  things,  that  the  City  and  County  of  San 
Francisco  acting  through  its  Board  of  Supervisors  and  the  Recrea- 
tion and  Park  Commission  will  award  the  lease  if  any  be  made, 
within  60  days  after  the  opening  of  bids. 

Following  receipt  of  this  legal  Opinion,  that  of  the  City 
Engineer  indicating  that  the  engineering  details  and  requirements 
submitted  by  the  bidders  are  responsive  to  the  Joint  Call  for 
Bids,  and  the  opinion  of  the  Controller  in  respect  to  the  finan- 
cial values  and  aspects  of  the  respective  bids,  the  Parking 
Authority  in  cooperation  with  the  Director  of  Property  should 
submit  to  the  Board  of  Supervisors  and  the  Recreation  and  Park 
Commission  its  findings,  factual  evidence  supporting  same,  and  by 
resolution,  recommend  to  each  body  its  conclusions  for  their  con- 
sideration and  action. 

In  summary,  it  is  my  opinion  in  response  to  your  first 
question  that  each  of  the  said  three  bids  responds  legally  to 
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the  Call  for  Bids,  and  in  response  to  your  second  question  that 
the  provisions  of  section  12  of  said  Cell  for  Bids  will  allow 
the  Board  of  SuDervisors  and  the  Recreation  and  Park  Commission 
to  consider  the  bid  of  Union  Square  Garage,  Inc.  only  in  the 
event  that  the  other  two  bids  are  deemed  unacceptable  by  them. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Vining  T.  Fisher 
General  Manager 
The  Parking  Authority 


JEB 


OPINION  NO.  597 

August  20,  19^2 

SUBJECT:      ST.    MARY'S   SQUARE   GARAGE   -   BIDS    -    OFFER 
OF  UNION  SQUARE   GARAGE,    INC.    TO  WITHDRAW 
CONDITION. 

Gentlemen: 

We  have  your  letter  of  August  lL).,  1952  requesting  an 
opinion  as  follows: 

REQUEST 

"The  San  Francisco  Parking  Authority  is  in 
receipt  of  a  letter  from  Union  Square  Garage,  Inc., 
one  of  the  three  bidders  on  St.  Mary's  Square 
Garage,  which  among  other  things  contains  the 
following  statement: 

"'We  wish  to  advise  that  we  have 
made  satisfactory  arrangements  for  all 
financing  and  therefore  are  prepared  to 
withdraw  paragraph  (f)  of  the  additional 
provisions  to  form  part  of  paragraph  2 
of  the  Lease,  which  was  contained  in  our 
Bid.   Should  the  lease  be  awarded  to  us, 
we  will  simultaneously  relieve  the  City 
of  any  obligation  to  participate  in  the 
financing  pursuant  to  that  condition.' 

"I  am  sending  you  herewith  a  copy  of  the 
letter  together  with  certain  attachments  thereto 
and  respectfully  request  that  the  Authority  be 
given  your  opinion  as  to  whether  this  letter 
affects,  or  in  any  way  changes,  the  status  of  the 
original  bid  submitted  by  Union  Square  Garage,  Inc. 
on  August  [4.,  1952  as  set  forth  in  your  Opinion  No. 
596,  dated  August  13,  1952,  Subject:  Bids,  St. 
Mary's  Square  Garage  -  Second  Call  for  Bids,  ren- 
dered in  response  to  our  request  of  August  7,  1952." 

OPINION 

Under  date  of  August  13,  1952,  I  issued  my  Opinion  No. 
596  entitled  "St.  Mary's  Square  Garage  -  Second  Call  for  Bids" 
and  therein  advised  that  each  of  three  bids  submitted  on 
August  [).,  1952  in  response  to  the  joint  call  for  bids  by  the 
City  and  County  of  San  Francisco  and  the  Recreation  and  Park 
Commission  is  in  due  and  legal  form  and  completely  responsive 
to  said  joint  call.   I  further  advised  that  the  bids  of  S.  E. 
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Onorato,  Inc.  and  W.  &  B.  Realty  Co.,  and  St.  Mary's  Square 
Garage  Corporation  were  unconditional;  whereas  the  bid  of  Union 
Square  Garage,  Inc.  was  conditional  upon  financial  assistance 
being  given  to  it  by  the  City  and  County  of  San  Francisco  in  an 
amount  not  to  exceed  $2^0,000. 

I  further  advised  that  the  provisions  of  section  12  of  the 
Joint  Call  for  Bids  will  allow  the  Board  of  Supervisors  and  the 
Commission  to  consider  the  conditional  bid  of  Union  Square  Garage, 
Inc.  only  in  the  event  that  the  two  unconditional  bids  are  deemed 
unacceptable  by  them. 

On  August  llj.,  19H?2,  the  said  Union  Square  Garage,  Inc.  ad- 
vised the  Parking  Authority  by  letter  that  it  was  prepared  to 
withdraw  the  said  condition  in  its  bid  referring  to  financial 
participation  and  assistance  by  the  City.   The  paragraph  pertinent 
thereto  is  quoted: 

"We  wish  to  advise  that  we  have  made  satisfactory 
arrangements  for  all  financing  and  therefore  are  pre- 
pared to  withdraw  paragraph  (f)  of  the  additional  pro- 
visions to  form  part  of  paragraph  2  of  the  Lease,  which 
was  contained  in  our  Bid.   Should  the  lease  be  awarded 
to  us,  we  will  simultaneously  relieve  the  City  of  any 
obligation  to  participate  in  the  financing  pursuant  to 
that  condition." 

You  have  requested  my  opinion  whether  the  advice  of  Union 
Square  Garage,  Inc.  that  it  is  prepared  to  withdraw  its  condition 
of  financial  assistance  by  the  City,  affects  its  said  bid. 

It  is  my  opinion  that  the  bids  to  be  considered  by  the 
Board  and  the  Commission  can  only  be  the  original  bids  submitted 
on  August  1|,  19^2  in  response  to  the  Joint  Call  for  Bids.   An 
offer  to  withdraw  a  condition  attached  to  a  bid  or  the  actual 
withdrawal  of  a  condition  would  have  no  legal  effect  on  an 
original  filed  bid  insofar  as  consideration  thereof  for  an  award 
is  concerned. 

Very  truly  yours, 

DION  R.  HOLM,  City  Attorney 

TO:  PARKING  AUTHORITY  OF  THE 

CITY  AND  COUNTY  OF  SAN  FRANCISCO 

500  Golden  Gate  Avenue,  San  Francisco  2 

JEB 
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SUBJECT:   COVENANT  IN  DEED  RESTRICTING  USE  OP  PROPERTY  TO 
INSTITUTIONAL,  PROFESSIONAL  OR  OFFICE  BUILDING; 
SALE  OF  LAUREL  HEIGHTS  PROPERTY  BY  SAN  FRANCISCO 
UNIFIED  SCHOOL  DISTRICT;  SECOND  REQUEST  (SEE 
OPINION  NO.  583) 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows : 

REQUEST 

"Under  date  of  July  17*  195>2,  you  transmitted 
to  this  office  Opinion  No.  583* 

"SUBJECT:   Covenant  in  deed  restricing  use 
of  property  to  institutional, 
professional  or  office  building 
is  binding  on  immediate  grantee; 
sale  of  Laurel  Heights  property  by 
San  Francisco  Unified  School 
District. 

"A  copy  of  the  opinion  was  sent  to  the  Laurel 
Heights  Improvement  Association  of  San  Francisco  Inc., 
which  Association  now  propounds  the  following  questions: 

"1.  What  would  be  the  effect  of  a  breach  of 
the  restrictive  covenants  by  the  immediate  purchaser? 
In  view  of  the  fact  that  the  contract  is  between  the 
San  Francisco  Unified  School  and  the  buyer,  and  that 
following  the  sale  of  the  property  the  San  Francisco 
Unified  School  District  will  no  longer  have  any  interest 
in  the  property,  who  would  have  the  right  to  enforce 
the  contract  and  what  would  the  remedies  be  as  a  result 
of  a  breach  of  contract? 

"2»  Would  the  restrictive  covenants  in  the 
original  deed  of  sale  be  binding  on  successive  buyers 
of  the  property? 
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"Will  you  kindly  give  me  an  answer  to  these 
questions  so  that  I  nay  in  turn  inform  the  Association. 
Inasmuch  as  this  office  has  already  started  the  petition 
through  the  City  Planning  for  a  rezoning,  it  is  request- 
ed that  we  get  an  answer  to  these  questions  as  soon  as 
conveniently  possible.  For  your  further  information, 
enclosed  is  a  copy  of  the  letter  from  the  Laurel  Heights 
Improvement  Association  of  San  Francisco  Inc." 

OPINION 

ANSWER  TO  QUESTION  1; 

According  to  the  present  plans,  the  San  Francisco  Unified 
School  District  intends  to  sell  a  portion  of  the  parcel  in  Laurel 
Heights  which  it  had  originally  purchased  for  the  purpose  of  con- 
structing a  school,  and  to  retain  title  to  a  smaller  portion.  The 
entire  tract  comprises  i2.ll4.38  acres.   Of  this  i2.lij.38  acres,  it 
is  planned  to  dispose  of  10.3860  acres,  to  use  1.1022  acres  for  an 
extension  of  Masonic  Avenue  and  to  retain  the  balance  of  0.6556 
acres.  The  covenant  in  question  is  to  be  placed  in  the  deed  con- 
veying the  larger  parcel  to  the  purchaser. 

You  have  been  advised  in  my  prior  Opinion  No.  583  that  the 
immediate  grantee  from  the  San  Francisco  Unified  School  District 
would  be  bound  by  the  provisions  of  the  restrictive  covenant  in  the 
deed  because  such  covenant  amounted  to  a  contract  between  the  grantor 
and  the  grantee.  You  now  desire  to  know  the  legal  effect  of  a 
breach  of  said  restrictive  covenant  by  the  immediate  purchaser,  who 
would  have  the  right  to  enforce  the  contract  and  what  the  remedies 
would  be  as  a  result  of  a  breach  thereof. 

A  general  statement  of  the  applicable  rules  in  such  a  sit- 
uation is  found  in  7  CAL.  JUR.,  Section  £3*  page  778,  (Covenants) 
where  it  is  stated: 

"The   ordinary  remedy  for  the  non-fulfillment   of 
a  covenant   is   that  the  delinquent  party  must  respond 
in  damages    .... 

"Equity  will,  in  a  proper  case,  specifically  en- 
force covenants,  such  as  a  covenant  to  convey,  or  re- 
stricting the  use  of  property  .... 
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"The  in junctional  remedy  may  be  also  invoked  to 
restrain  a  threatened  violation  of  covenants  restrict- 
ing the  use  of  land  •  .  •  ." 

In  the  case  of  MARSHALL  v.  STANDARD  OIL  COMPANY,  17  Cal. 
App.  (2d)  19,  the  court  stated: 

"A  covenant  in  a  deed  may  create  a  trust  relation- 
ship and  impose  upon  the  grantee  an  obligation  to  use 
the  premises  for  the  purposes  set  forth  in  the  conveyance." 

And  again  at  page  29: 

"That  the  acceptance  of  a  deed  containing  a  cov- 
enant on  the  part  of  a  grantee  is  equivalent  to  an  agree- 
ment on  the  part  of  the  grantee  to  perform  the  same  is 
supported  by  the  text  in  15>  C.  J.  1211,   (See,  also,  3 
THOMPSON  ON  REAL  PROPERTY,  page  77;  PEDRO  v.  HUMBOLDT 
COUNTY,  217  Cal.  ^93  ^19  Pac.  (2d)  776/.)   It  is  not  a 
question  of  damages;  it  is  a  question""of  whether  the 
trust  provisions  shall  be  enforced,  and  if  the  covenant 
appears  in  the  deed  it  will  be  given  effect  in  equity. 
The  grantor  has  a  right  to  insist  upon  the  observance 
of  the  trust  provisions.   (WALKER  v.  HASLETT,  kk  Cal, 
App.  39k  /l86  Pac.  622/;  see,  also,  EDWARDS  v,  WEST 
WOODBRIDGE  THEATRE  COT,  55  Fed.  (2d)  52k  /60  App.  Dec. 
362/.)" 

See,  also  HANNULA  v.  HACIENDA  HOMES,  3k  Cal.  App.  (2d)  kk2,  where  the 
court  stated  at  page  kkk: 

"Restrictions  on  the  use  of  land  will  not  be  read 
into  a  restrictive  covenant  by  implication,  but  if  the 
parties  have  expressed  their  intention  to  limit  the  use, 
that  intention  should  be  carried  out,  for  the  primary 
object  in  construing  restrictive  covenants,  as  in  con- 
struing all  contracts,  should  be  to  effectuate  the 
legitimate  desires  of  the  covenanting  parties." 

To  enforce  such  a  restrictive  covenant,  it  is  necessary 
that  the  grantor  retain  title  to  a  portion  of  the  land  for  which  the 
restriction  has  been  exacted.   If  this  is  not  done,  the  grantor  may 
not  be  in  a  position  to  show  injury  by  the  violation  of  said 
covenant. 
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See  LOS  ANGELES  UNIVERSITY  v.  SWARTH,  (C.  C.  A.,  9th 
Circ),  107  Fed.  798,  where  plaintiffs  brought  suit  to  enjoin  the 
violation  of  a  covenant  that  the  land  conveyed  should  be  devoted 
exclusively  as  a  part  of  the  campus  of  the  university,  and  that  no 
building  should  be  erected  thereon  except  those  ^evoted  to 
university  purposes.  The  court  on  appeal  reversed  the  granting  of 
an  injunction  by  the  lower  court  on  the  ground,  among  others, 
that  the  complainants  had  no  present  interest  in  the  enforcement 
of  the  covenant  as  they  no  longer  were  the  owners  of  any  property 
in  the  vicinity  of  that  which  was  subject  to  the  covenant. 

In  the  instant  case,  as  has  been  stated  above,  the  San 
Francisco  Unified  School  District  is  retaining  title  to  a  part  of 
the  tract  which  will  enable  it,  should  there  be  any  breach  of  the 
covenant,  to  bring  an  action  in  equity  for  the  enforcement  of  the 
restrictive  covenant  as  against  the  immediate  grantee. 

There  is  some  question  as  to  the  extent  of  damage  which 
would  be  necessary  for  the  San  Francisco  Unified  School  District 
to  establish  in  order  successfully  to  restrainthe  violation  of  the 
covenant. 

In  the  case  of  WALKER  v.  HASLETT,  lf.1}  Cal,  App.  391^,  at 
398,  the  court  stated: 

"When  clearly  expressed,  covenants  of  this  de- 
scription will  be  strictly  enforced,  and  a  court  of 
equity  will  decree  an  injunction,  and  this  without  any 
showing  of  actual  damage  or  substantial  injury.  The 
reason  why  no  actual  damage  or  substantial  injury  need 
be  shown  is  that  the  owner  of  the  land,  when  selling 
it  to  another,  may  insist  on  just  such  covenants  as 
he  pleases  touching  its  use  or  mode  of  enjoyment.  He 
has  the  right  to  define  the  injury  for  himself,  and 
also  for  his  grantees  of  the  remaining  lots  in  his 
tract,  where  he  is  subdividing  a  whole  tract  into 
lots  and  selling  them  pursuant  to  a  general  plan  of 
improvement  or  development,  and  the  purchaser  of  any 
lot  contracting  with  him  must  abide  by  his  definition 
of  what  shall  be  deemed  to  be  an  injury  to  the  balance 
of  the  land." 

A  suit  to  enjoin  the  violation  of  such  a  covenant  would 


OPINION  NO.  598 

#5 

be  brought  in  a  court  of  equity  and  whether  the  suit  would  be  suc- 
cessful or  not  would  depend  upon  many  factors,  such  as,  the  purpose 
of  the  covenant,  the  contemplated  use  to  be  made  of  the  orooerty 
subject  to  the  covenant,  the  extent  of  injury  to  the  covenantor,  *o- 
wit,  the  San  Francisco  Unified  School  District,  and  other  similar 
factors. 

In  view  of  the  factors  to  be  considered  by  a  court  of  equity 
in  determining  whether  a  violation  of  the  covenant  should  be  en- 
joined, some  of  which  factors  are  still  undetermined,  I  cannot  at  the 
present  time  give  a  categorical  answer  that  the  covenant  would  be 
enforced  by  an  injunction* 

ANSWER  TO  QUESTION  2: 

Your  second  inquiry  is  directed  at  the  question  of  whether 
the  restrictive  covenant  in  the  original  deed  would  be  binding  on 
successors  in  interest  to  the  immediate  grantee* 

The  covenant  in  question  would  not  be  enforceable  against 
successors  to  the  immediate  grantee  as  a  covenant  running  with  the 
land  which  is  binding  on  assigns  of  the  purchaser  for  the  following 
reason. 

Covenants  contained  in  a  grant  in  fee  of  real  property  are 
governed  by  Section  1^62  of  the  Civil  Code.  This  section  provides 
as  follows: 

"§114.62.  Same.  Every  covenant  contained  in  a 
grant  of  an  estate  in  real  property,  which  is  made  for 
the  direct  benefit  of  the  property,  or  some  part  of  it 
then  in  existence,  runs  with  the  land." 

Under  Section  lij.62  of  the  Civil  Code,  a  burdensome  covenant 
contained  in  a  deed  whioh  in  no  way  benefits  the  property  assigned 
is  not  binding  at  law  upon  the  transferees  of  the  grantee. 

LOS  ANGELES  TERMINAL  LAND  CO.  v.  MUIR, 

136  Cal.  36; 
WERNER  v.  GRAHAM, 

181  cai.  nk; 

MARRA  v.  AETNA  CONSTRUCTION  CO., 
15  Cal.  (2d)  375. 
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The  covenant  in  the  instant  case  would  be  such  a  burdensome  covenant 
and  therefore  not  one  which  would  run  with  the  land. 

However,  though  covenants  may  not  be  effective  as  covenants 
running  with  the  land,  such  covenants  may  be  enforceable  in  equity 
as  equitable  servitudes  against  assigns  who  take  with  notice. 

See  RICHARDS  v.  CALIAHAN,  213  Cal.  683,  where  the  court 
stated  at  page  686: 

"The  marked  tendency  of  our  decisions  seems  to 
be  to  disregard  the  question  of  whether  the  covenant 
does  or  does  not  run  with  the  land  and  to  place  the 
conclusion  upon  the  broad  ground  that  the  assignee  took 
with  knowledge  of  the  covenant  and  it  was  of  such  a 
nature  that  when  the  intention  of  the  parties  coupled 
with  the  result  of  a  failure  to  enforce  it  was  con- 
sidered, equity  could  not  in  conscience  withhold  re- 
lief." 

As  to  equitable  servitudes,  the  law  is  well  established  that 
such  a  servitude  cannot  exist  in  gross,  but  must  be  appurtenant  to 
other  benefited  property. 

BERRYMAN  v.  HOTEL  SAVOY  COMPANY, 
160  Cal,  559 

See  also  WERNER  v.  GRAHAM,  l8l  Cal.  1714.,  where  the  court 
stated  at  page  182: 

"It  is  also  difficult  to  see  how  there  can  be 
any  valid  creation  of  what  is  practically  a  servitude 
without  some  designation  or  description  of  what  is  an 
essential  factor,  namely,  the  dominant  tenement." 

In  order  that  there  be  an  enforceable  equitable  servitude, 
it  is  necessary  that  the  deed  specify  the  parcel  of  property  to  which 
the  equitable  servitude  is  appurtenant. 

See  WING  v.  FOREST  LAWN  CEMETERY  ASS'N.,  15  Cal.  (2d)  ltf2, 
where  the  court  stated,  at  page  I4.8O s 
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"WERNER  v,  GRAHAM,  l8l  Cal.  174>  183  P.  9k5>    9k&» 
has  often  been  cited  as  the  leading  case  in  this  state 
defining  the  manner  in  which  an  equitable  servitude  may- 
be established.  That  case  makes  it  requisite  not  only 
that  the  deed  contain  (1)  a  proper  expression  of  intent 
to  create  an  equitable  easement;  that  is,  reference  to 
a  common  plan  of  restriction  or  indication  of  an  agree- 
ment between  the  grantor  and  grantee  that  the  conveyed 
lot  be  taken  subject  to  some  such  plan,  but  also  (2) 
'some  designation  or  description  of  what  is  an  essential 
factor,  namely  the  dominant  tenement.'" 

In  the  instant  case,  it  is  the  intention  of  the  San  Fran- 
cisco Unified  School  District,  as  has  already  been  stated,  to  re- 
tain title  to  the  smaller  parcel  of  land. 

The  covenant  in  question  therefore  would  be  in  the  nature 
of  an  equitable  servitude  appurtenant  to  the  parcel  retained  by  the 
San  Francisco  Unified  School  District.   The  question  therefore  would 
be  whether  such  restriction  would  be  of  sufficient  benefit  to  the 
dominant  tenement,  that  is,  the  smaller  parcel  retained  by  the  San 
Francisco  Unified  School  District,  so  that  a  court  of  equity  would 
compel  its  enforcement  as  a  restriction  on  the  servient  tenement. 

Here,  again,  the  factors  mentioned  above  in  response  to 
question  1  would  be  present  with  the  additional  factor  that  the 
owner  of  the  servient  tenement  would  not  be  one  of  the  contracting 
parties  but  rather  a  successor  in  interest  to  such  contracting  party. 

As  stated  above,  a  categorical  answer  cannot  be  given  as  to 
the  enforceability  of  such  a  covenant  in  equity  by  injunction  against 
successors  in  interest  to  the  original  grantee. 


While,  as  I  stated  above,  a  categorical  answer  cannot  be 
given  as  to  the  effectiveness  of  the  remedies  for  breach  of  the 
covenant  in  the  deed  restricting  the  use  of  the  property  to  in- 
stitutional, professional  or  office  building  as  against  the  original 
grantee  or  its  successors  in  interest,  I  feel  that  I  should  point 
out  that  there  may  be  other  remedies  available  should  such  a  breach 
be  contemplated. 
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As  stated  in  the  original  request  for  opinion,  it  is  planned 
to  have  the  larger  parcel  rezoned  by  the  City  Planning  Commission 
from  first  residential  to  commercial  with  stipulations  to  be  entered 
into  pursuant  to  Section  lj.7  of  the  San  Francisco  Planning  Code  of 
the  San  Francisco  Municipal  Code  as  to  the  character  of  improvements 
to  be  placed  on  said  parcel,  the  character  of  improvements  being  in- 
stitutional, professional  or  office  building.  Section  I4.7  of  the  San 
Francisco  Planning  Code  of  the  San  Francisco  Municipal  Code  provides 
as  follows: 

"SEC.  I|_7 •   Stipulations.  The  City  Planning  Com- 
mission, in  acting  on  any  application  for  reclassification 
of  property  or  for  the  establishment  or  change  of  build- 
ing set-back  lines,  may  accept  stipulations  in  writing 
from  the  applicant  or  applicants  should  said  requested 
reclassification  or  change  be  granted,  as  to  the  character 
of  the  improvements  which  will  be  placed  on  said  property. 
Said  stipulation  shall  be  filed  with  the  Commission,  and 
any  change  in  classification  or  set-back  lines  affecting 
'said  property  may  be  made  contingent  upon  the  conditions 
contained  on  said  stipulations  being  observed  by  the  ap- 
plicant or  applicants  or  by  his  or  their  successors  in 
interest,  and  said  conditions  shall  be  included  in  any 
resolution  or  order  reclassifying  said  property  or 
changing  set-back  lines  thereon,  and  said  reclassification 
or  change  shall  at  all  times" be  and  remain  contingent 
upon  the  observance  of  said  conditions,  and  no  improve- 
ments shall  be  constructed  thereon  in  violation  of  said 
conditions."   fEmpha sis  adde d ) 

A  breach  of  the  covenant  in  the  deed  would  also  be  a  vio- 
lation of  the  limited  use  of  the  parcel  in  question  and  a  breach  of 
the  condition  in  the  stipulations  which  would  authorize  the  City 
and  County  of  San  Francisco,  through  the  City  Planning  Commission, 
also  to  take  legal  action  because  of  the  violation  of  said  condition. 

Additionally,  the  City  Planning  Commission  would  be  in  a 
position  to  consider  a  reclassification  of  the  property  from  the 
limited  commercial  to  either  second  residential  or  first  residential. 
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Such  a  rezoning  would  restrict  the  use  to  which  the  property  could 
be  placed. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


LSM 

To:   Mr»  Eugene  J.  Riordan 
Director  of  Property 


Opinion  No.   599 

August  26,    1952 

SUBJECT:      ARGENT  ALLEY,    GRADE,   REGULATION  OP  TRA.FFIC    IN} 
(SUPPLEMENTAL  OPINION  TO  OPINION  NO.    533.) 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Notwithstanding  your  previous  opinion  in  connection 
with  the  street  in  question,  the  Streets  Committee  is  de- 
sirous of  securing  your  answers  to  the  following  questions: 

"l.   Is  there  more  than  a  possibility  that,  if  the 
official  grade  is  changed,  a  'hold  harmless'  clause  would 
be  ineffective  and  the  City  would  then  become  a  party  to 
any  suit  for  damages  which  may  arise  from  the  proposed 
dangerous  sidewalk  grades? 

"2.   Since  Argent  Alley  is  only  10  feet  in  width  is 
it  intended  for  the  use  of  pedestrians  only? 

"3«  D°  the  provisions  of  Section  35  of  the  Charter, 
as  set  forth  in  the  attachment,  give  the  Police  Commission 
the  authority  to  prohibit  vehicular  traffic  upon  Argent 
Alley? 

"i|.«  Do  the  provisions  of  Section  35  of  the  Charter 
delegate  authority  to  the  Police  Commission  to  erect  a 
post  in  the  center  of  any  street  to  prohibit  same  to  be 
used  by  vehicles?" 

OPINION 

1.   There  is  reasonable  certainty  that  the  City  would  become 
a  party  defendant  to  any  suit  for  damages  if  the  grade  as  changed 
created  and  maintained  an  inherently  dangerous  or  defective  condi- 
tion. 

In  the  leading  case  of  KAUFMAN  v.  TOMICH,  the  City  of  Los 
Angeles  and  the  contractor  were  held  liable  for  damages  resulting 
from  the  installation  of  sewers  in  public  streets.  The  court  stated 
at  page  21: 

"...  that  if  the  act  commanded  by  the  municipality 
was  inherently  wrong,  then  both  the  municipality  and  the 
agent  performing  the  work  would  be  answerable  in  damages 
to  anyone  injured  thereby,  even  in  the  absence  of  negligence 
in  its  performance.  This  declaration  finds  support  in 
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Perkins  v.  Blauth,  I63  Cal.  782,  789  /127  Pac.  50,  52/ , 
wherein  the  rule  is  expressed  in  the  following  language: 
•Upon  the  other  hand,  if  the  act  is  one  commanded  by  the 
municipality  itself,  if  inherently  wrong,  the  municipality 
and  the  agent  who  performed  will  both  be  liable.'" 

KAUFMAN  V.  TOMICH,  208  Cal.  19. 

The  recent  case  of  McATEE  v.  CITY  OF  MARYSVILLE  reaffirmed  the 
doctrine  recited  in  the  KAUFMAN  case,  stating  at  pages  526-7: 

"it  is  well  settled  that  when  a  public  improvement, 
such  as  was  involved  in  the  instant  case,  has  been  planned 
by  city  officials  and  constructed  in  accordance  with  such 
plans,  and  when  it  is  shown  that  by  carrying  out  the  plan 
a  dangerous  or  defective  condition  has  been  created,  no 
further  proof  is  needed  to  charge  the  city  with  notice  of 
that  condition  and  the  statutory  requirement  under  the 
Public  Liability  Act  that  a  city  sought  to  be  held  respon- 
sible thereunder  had  notice  has  been  met.   (FACKRELL  v. 
CITY  OF  SAN  DIEGO,  26  Cal.  2d  196,  203  A57  P.  2d  625,  158 
A.L.R.  625/,  and  cases  cited.)   In  the  Fackrell  case  it  was 
contended  that,  conceding  the  foregoing  rule,  there  was 
nothing  in  that  case  about  the  street  or  sidewalk  involved 
as  originally  completed  that  was  inherently  dangerous,  but 
that  on  the  contrary  they  were  then  safe  and  remained  safe 
for  some  weeks;  that  an  inherent  danger  is  one  that  exists 
from  the  beginning  as  distinguished  from  one  which  should  be 
merely  anticipated.  The  court  held  otherwise  and  declared 
that  a  public  street  need  not  be  immediately  dangerous  in 
order  that  it  be  inherently  dangerous  and  that  if  the  im- 
provement be  designed  to  be  used  without  inspection  and 
under  varying  conditions  normally  to  be  anticipated,  the  im- 
provements should  be  made  reasonably  safe  for  ordinary  use 
under  all  of  those  conditions;  further,  that  the  defect  and 
danger  are  no  less  inherent  merely  because  the  anticipated 
conditions  which  activate  such  defect  and  danga?  are  to  be 
present  only  occasionally.  Said  the  court,  at  pages  206-207: 

"'•  •  •  Actual  notice  of  a  defective  or  dangerous  condi- 
tion is  not  required.  Constructive  notice  satisfies  the 
statutes.  .  •  •  Constructive  notice  is  defined  by  section  19 
of  the  Civil  Code  as  that  knowledge  of  circumstances  "suffi- 
cient to  put  a  prudent  man  upon  inquiry  as  to  a  particular 
fact"  where  "by  prosecuting  such  inquiry,  he  might  have  learn- 
ed such  fact."   The  rules  governing  constructive  notice  re- 
quire reasonable  diligence  in  making  inspections  for  the  dis- 
covery of  unsafe  or  defective  conditions.  ...  Where  the 
authorities  who  have  planned  and  constructed  an  improvement 
have  knowledge  of  circumstances  which  reasonably  might  be 
expected  to  result  in  a  dangerous  condition  as  a  natural  and 
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probable  consequence  of  the  work,  such  authorities  are 
put  upon  inquiry,  and  it  follows  that  it  is  incumbent 
upon  them  to  make  inspections  commensurate  in  scope  with 
the  nature  and  character  of  their  knowledge  and  the  peril 
which  should  be  avoided.  .  •  •  '" 

McATEE  v.  CITY  OF  MARYSVILLE, 
111  A.C.A.  522. 

See  also  Sections  53050-1,  GOVERNMENT  CCDE,  relating  to  Tort 
Liability  of  Local  Agencies. 

2.  The  mere  fact  that  Argent  Alley  is  only  10  feet  wide, 
standing  alone,  is  not  determinative  of  the  use  of  the  Alley.  In 
the  background  given  to  me,  no  limitation  of  use  to  pedestrians  only 
appears  either  by  statutory  enactment  or  contract.  However,  about 
half-way  between  Market  Street  and  Corbett  Avenue  there  is  a  steep 
grade  upon  which  a  stairway  has  been  constructed  and  maintained  for 
a  long  period  of  time,  which  affords  passage  for  pedestrians  into 
and  from  Corbett  Avenue.  It  is  physically  impossible  for  vehicles 
to  pass  over  the  area  occupied  by  the  stairway. 

Argent  Alley  should  only  be  used  for  pedestrian  traffic  if  the 
use  of  vehicular  traffic  thereon  would  create  and/or  maintain  a 
dangerous  and  defective  condition  to  persons  or  property. 

3.  and  L»      I  shall  answer  these  questions  together.  Section  35 
(Charter  of  San  Francisco)  gives  the  Police  Commission  the  "powa? 

to  regulate  traffic,  including  the  location  and  use  of  traffic  con- 
trol devices  for  that  purpose."  The  Police  Commission  does  not  have 
the  power  to  prohibit  vehicular  traffic  on  Argent  Alley  except  to 
the  extent  that  it  would  come  within  the  phrase  "to  regulate  traf- 
fic". While  a  post  in  the  center  of  the  Alley  would  certainly  be  a 
traffic  control  device  to  the  extent  that  it  would  prevent  vehicles 
from  entering  or  leaving  Argent  Alley,  under  the  circumstances  of 
this  case,  it  would  not  be  a  traffic  control  device  under  Section 
35  and  therefore  the  Police  Commission  would  have  no  ax thority  to 
erect  said  post. 

Although  you  do  not  inquire,  there  are  two  things  that  must  be 
considered  in  the  solution  of  this  problem: 

1.  You  cannot  discriminate  in  favor  of  one  individual  by  per- 
mitting him  an  exclusive  license  for  vehicular  travel  upon  the 
Alley. 

2,  If  the  Director  of  Public  Works  has  reasonable  grounds  for 
taking  the  position  that  he  does,  to  wit:   a  change  in  the  official 
grade  would  create  a  dangerous  and  defective  condition,  and  the 
opening  of  the  Alley  to  vehicular  traffic  under  the  present 
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circumstances  would   create   a  like   condition,    it  would   seem  advis- 
able,   from  the    standpoints   of  public    safety,    and  possible   liability 
on  the  part   of   the  City  and   the  Director  of  Public  Works,    to  re- 
strict the   use  of   the  Alley  to  pedestrian  travel,    and,    of   course, 
the  Board  of   Supervisors  has  the   power    so   to  do. 

You  are,    therefore,    advised  accordingly. 

Respectfully  submitted, 

DION  R.    HOLM, 
City  Attorney. 

CWH 

To:      Mr.   John  R.  McGrath 

Clerk   of   the  Board  of  Supervisors 


OPINION  NO.  600 
August  27,  1952 

SUBJECT:   LEGALITY  OP  MUNICIPAL  COURT  REPORTER'S  CLAIM  FOR 
REIMBURSEMENT  FOR  CERTAIN  TRANSCRIPT  EXPENSE- 
BOARD  OF  EQUALIZATION—ARMED  SERVICES 
DISCIPLINARY  BOARD. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"The  Clerk  of  the  Municipal  Court  has  transmitted 
for  reimbursement  a  Court  Reporter's  Claim  that  in- 
cludes charges  for  the  furnishing  of  transcripts  to 
the  State  Eoard  of  Equalization  and  to  the  Armed 
Services  Disciplinary  Board. 

"I  will  appreciate  your  opinion  as  to  the  legality  of 
reimbursing  the  Court  Reporter  for  the  transcripts  at 
the  expense  of  the  City  and  County. 

"The  Minute  Orders  of  the  Court  are  attached.  Please 
return  them  at  your  convenience.1' 

OPINION 

The  basis  for  any  payment  for  a  reporter's  transcript 
ordered  by  the  court  out  of  City  and  County  funds  is  found  in  Sec- 
tions 269  and  27l|  of  the  Code  of  Civil  Procedure.   You  were  advised 
in  my  predecessor's  opinion  dated  November  10,  19lf7  that  in  criminal 
cases  where  transcripts  are  ordered  by  the  Court  you  are  legally 
obligated  to  pay  as  follows: 

1)  For  the  original  transcript  to  be  filed  with  the 
court. 

2)  A  copy  of  the  transcript  for  the  prosecuting 
attorney. 

3)  A  copy  for  the  defendant,  or  where  there  is  more 
than  one  defendant,  a  copy  for  each  defendant. 

Preliminarily  it  may  be  stated  that  one  who  demands 
payment  of  a  claim  against  a  county  must  show  some  statute  author- 
ising it  or  that  it  arises  from  some  contract,  express  or  implied, 
which  finds  authority  of  law  (IRVIN  v.  CO.  OF  YUEA,  119  Cal.  686) 
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Nor  may  the  payment  of  such  claim  be  allowed  on  the  theory  that  the 
services  performed  for  vh  ich  compensation  is  claimed  were  beneficial. 
There  must  be  some  statutory  or  constitutional  authority  for  compen- 
sation for  services  rendered  to  a  county,  otherwise  it  cannot  be 
paid  legally,  however  beneficial  the  services  performed  may  be  to 
the  county  or  to  the  public  generally.   (GIBSON  v.  COUNTY  0? 
SACRAMENTO,  37  C.A.  523) 

Unless,  therefore,  the  services  performed  by  the  reporter  in 
preparing  transcripts  for  the  State  Board  of  Equalization  and  the 
Armed  Services  Disciplinary  Board  come  wi  thin  the  language  cr  con- 
templation of  C.C.P.  269-27^,  no  payment  can  be  made  for  such 
transcripts. 

Section  27U.  C.C.P.  (Pees  of  reporters:   Payment  in  criminal 
and  civil  cases)  provides  in  part  as  follows: 

"In  criminal  cases  in  which  the  court  specifically  so 
directs  the  fee  for  reporting  and  for  a  transcript 
ordered  by  the  court  to  be  made  must  be  paid  out  of 
the  county  treasury  on  the  order  of  the  court,  except 
that  when  a  daily  transcript  is  ordered  as  provided 
in  Section  269  of  this  code  then  said  section  shall 
be  applicable;  provided,  however,  that  in  any  case,  the 
court  shaL  1  not  order  to  be  transcribed  and  paid  for 
out  of  the  county  treasury  any  matter  or  material  other 
than  that  reported  by  said  reporter  as  prescribed  in 
paragraph  1  of  Section  269  of  this  code;  ...." 

I  do  not  believe  it  was  the  intent  of  the  legislature  in 
enacting  Section  27U-  to  make  the  count;/  treasury  liable  for  the  pay- 
ment of  any  and  all  transcripts  ordered  by  the  judge,  but  only  for 
those  transcripts  described  heretofore  in  the  opinion  of  my  pred- 
ecessor, to  wit: 

1)  For  the  original  transcript  to  be  filed  with 

the  court. 

2)  A  copy  of  the  transcript  for  the  prosecuting 
attorney. 

3)  A  copy  for  the  defendant,  or  where  there  is  more 

than  one  defendant,  a  copy  for  each  defendant. 
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You  are  therefore  advised  that  the  City  and  County  treasury 
cannot  legally  be  charged  for  the  preparation  of  transcripts  for  the 
State  Board  of  Equalization  and  the  Armed  Services  Disciplinary 
Board. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

EFD 


To:   Mr.  Harry  D,  Ross 
Controller 
109  City  Hall 


OPINION  NO.  601 
August  27,  1952 


SUBJECT:   PAYMENT  FOR  REPORTER'S  TRANSCRIPT  IN 
CRIMINAL  TRIAL  BY  CITY  AND  COUNTY 


Dear  Sir: 


I  am  in  receipt  of  your 'request  for  opinion  as  follows 
REQUEST 


"In  a  municipal  court  criminal  trial,  ultimately  ending 
in  a  verdict  of  guilty  and  an  appeal,  daily  transcripts 
were  provided,,   Two  daily  transcripts,  essential  to  the 
appeal,  ^rere  apparently  not  received  by  the  defense, 
although  bhe  reporter  believed  they  were  delivered. 
Duplicates  were  typed  by  the  reporter,  without  an 
order  of  court,  and  were  delivered  as  follows:     a 
copy  to  the  district  attorney,  who  previously  was  in 
receipt  of  the  original  transcripts,  and  a  copy  to  the 
defense.   The  city  and  county  have  paid  the  reporter 
for  the  original  daily  transcripts.   The  reporter  seeks 
payment  for  the  duplicates, 

"Please  advise  me: 

"1.  Whether  the  city  and  county  must  pay  for  the  dupli- 
cated transcripts? 

"2,  Whether  the  court  may  cure  the  defect  of  lack  of 
order  by  subsequent  order  and  render  the  city  and  county 
liable,?" 


OPINION 


1,  As  pointed  out  in  my  opinion  of  this  date  concerning 
the  pay  lent  for  transcripts  for  the  State  Board  of  Equalization  and 
the  Armed  Forces  Disciplinary  Board,  there  has  to  be  some  statute 
authorizing  the  payment  of  the  claim  or  that  it  arises  from  some 
contract  express  or  implied  which  finds  authority  of  law,   ( Irwin 

v>  Co.  of  Yuba,  119  Cal,  686),   There  is  no  statute  or  law  author- 
izing the"  city  and  county  to  pay  for  the  duplicated  transcript, 

2,  In  my  opinion  a  subsequent  order  by  the  judge  could 
not  render  the  City  and  County  liable.   The  authority  of  the  court 
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is  limited  by  the  provisions  of  Sec.  27l|  C.C.P,  and  it  would  be 

an  abuse  of  judicial  discretion  for  the  judge  to  make  the  City  and 

County  treasury  liable  for  the  mistake  of  either  the  reporter  or 

the  attorney  for  the  defendant.   As  noted  in  Fraser  v.  Payne t 

3  Cal.  (2)  630  at  page  63I4.,  injury  to  the  County  would  result  when 

it  was  required  to  pay  for  a  second  transcript  of  the  reporter's 

notes. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

EFD 


To:   Mr,  Harry  D.  Ross 
Controller 
109  City  Hall 


OPINION  KO.  602 

August  27,  1952 

SUBJECT:   "SICK  LEAVE"  MAY  BE  DEFINED  TO 

INCLUDE  ABSENCE  DUE  TO  QUARANTINE 
OR  DEATH  OF  RELATIVE. 

Dear  Sir: 

I  have  -our  request  for  an  opinion  as  follows: 

REQUEST 

"Attached  is  a  co'oy  of  a  proposed  amendment 
of  Civil  Service  Commission  Rule  32  -  'Sick  Leave 
and  Disability  Leave  with  Pay.'   The  Civil  Service 
Commission  has  taken  the  matter  of  approval  of  the 
proposed  amendment  under  submission  pending  an 
opinion  of  the  City  Attorney  concerning  the  ques- 
tion discussed  below.. 

"The  primary  purpose  of  the  amendment  of  this 
rule  is  to  delete  from  the  rule  any  reference  to 
provisions  which  deal  with  the  administration  of 
disability  benefits.   Such  action  would  be  in  accord 
with,  the  opinion  of  the  City  Attorney  (No.  3^0)  of 
June  1+,  1951  s  a^d  the  amendment  of  Section  172  of 
the  charter  approved  by  the  electorate  at  the  last 
municipal  election.   (It  should  be  noted  that  Rule 
32  of  the  Civil  Service  Commission  includes  the 
rules  of  the  Police  and  Fire  Departments  concerning 
sick  and  disability  leaves.) 

"in  connection  with  the  amendment  of  Rule  32, 
the  following  question  is  raised: 

"Section  3  of  Rule  32  now  defines  disability 
leave  as  absence  due  to  disability  caused  by  illness 
or  injury  arising  out  of  and  in  the  course  of  employ- 
ment, and  also  absence  due  to  quarantine,  and  absence 
due  to  death  of  relatives.   Such  absences  having  been 
defined  as  'disability  leave'  have  not  heretofore 
been  charged  against  accumulated  sick  leave  credits. 

"The  suggested  amendment  of  the  sick  leave  rule 
would  define  as  disability  leave  only  those  absences 
caused  by  'illnesses  or  injury  arising  out  of  and 
in  the  course  of  employment , '  and  such  absences 
would  of  course  not  be  charged  against  sick  leave 
credits.   Absences  due  to  quarantine  or  death  in  the 
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"family  would  be  defined  as  sick  leave  and  made 
a  charge  against  sick  leave  credits  in  the  pro- 
posed amendment. 

"Section  l£3  of  the  Charter  provides  in  part 
as  follows: 

"'The  Civil  Service  Commission  by  rule 
and  subject  to  the  approval  of  the  Board  of 
Supervisors  by  ordinance,  shall  provide  for 
leaves  of  absence  due  to  illness  or  disability, 
which  leave  or  leaves  may  be  cumulative  if  not 
used  as  authorized,  provided  that  the  accumu- 
lated unused  period  of  sick  leave  shall  not 
exceed  six  (6)  months,  regardless  of  the  length 
of  service  -;>-  -»-  #. ' 

"in  view  of  the  language  of  Section  153  above 
quoted,  is  it  proper  to  define  absence  due  to 
quarantine  or  death  of  relatives  as  sick  leave?  Does 
any  valid  authority  exist  to  grant  leave  with  pay  for 
absences  due  to  quarantine,  or  death  in  the  family, 
without  charging  such  leave  with  pay  to  cumulated  sick 
leave  credits?" 

OPINION 

As  stated  in  your  request,  the  proposed  amendment  of 
Rule  32  would  define  absences  due  to  quarantine  or  death  in  the 
family  as  sick  leave  and  made  a  charge  against  sick  leave 
credits . 

In  NELSON  v.  DEAN,  27  Cal.  2d  873,  168  Pac .  2d  16,  the 
Supreme  Court,  while  holding  that  a  state  civil  service  employee 
was  entitled  to  sick  leave  to  attend  an  ill  member  of  her 
immediate  family,  defined  sick  leave  as  follows; 

"The  term  actually  has  two  widely  known  mean- 
ings.  As  used  in  civil  service  administration  (and, 
indeed,  in  personnel  management  in  private  business 
and  industry)  it  has  acquired  a  technical  meaning  with 
which,  it  may  be  assumed;  the  Legislature  was  familiar 

Establishing  irrefragably  that  the  term 

'sick  leave'  has  acquired  a  widely  accepted  technical 
meaning  appropriate  to  civil  service  administration 
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"are  the  civil  service  rules  of  16  states,  cited 
to  us  by  petitioner,  which  define  'sick  leave' 
substantially  as  does  rule  191  of  the  California 
State  Personnel  Board  and  which  particularly  include 
leave  to  attend  a  sick  member  of  the  employee's 
immediate  family.   In  each  of  these  16  states  the 
definition  of  'sick  leave'  was  adopted  by  the  agency 
charged  with  administering  the  system  under  presumed 
authority  of  a  lav;  which  in  this  respect  provided 
only  that  such  agency  had  either  general  rule-making 
power,  or  power  to  make  rules  governing  leaves  of 
absence,  or  power  to  make  rules  governing  sick  leave." 

The  rule  of  the  State  Personnel  Board  which  the  Supreme 
Court  interpreted  in  this  case  is  stated  in  part  as  follows: 

"Sick  leave  is  hereby  defined  to  mean  the 
absence  from  duty  of  an  officer  or  employee  because 
of  his  illness  or  injury,  exposure  to  contagious  dis- 
ease, attendance  upon  a  member  of  his  immediate  family 
seriously  ill  and  requiring  the  care  or  attendance  of 
such  officer  or  employee,  or  death  in  the  immediate 
family  of  the  officer  or  employee.  .  ." 

The  Civil  Service  Commission  may,  therefore,  define  sick 
leave  to  include  absence  due  to  quarantine  or  death  in  the 
family. 

In  view  of  the  language  quoted  in  Charter  Section  l£3» 
I  find  no  valid  authority  to  grant  such  leaves  without  charg- 
ing the  time  to  cumulated  sick  leave  credits. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 

To:  Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 

Civil  Service  Commission 

151  City  Hall,  San  Francisco  2 

TAT 
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SUBJECT:   TAX  COLLECTOR,  ENTRANCE  SALARY  FOR  NO.  1  ELIGIBLE; 
EXEMPT  POSITION,  ON  LEAVE  PROM  LOWER  PAYING  CIVIL 
SERVICE  POSITION.   (WALTER  R,  ALLEN) 


Dear  Sir: 
follows : 


I  have  received  your  request  for  opinion,  in  part  as 


REQUEST 


"Your  opinion  is  respectfully  requested  in  connec- 
tion with  the  following  matter: 

"Walter  R.  Allen,  presently  occupying  the  exempt 
non-civil  service  position  of  class  G20  Chief  Assistant 
Assessor,  participated  in  the  recent  promotional  examin- 
ation held  for  class  B93  Tax  Collector  and  his  name 
appears  No.  1  on  the  tentative  list  of  eligibles  now 
posted  in  the  office  of  the  Civil  Service  Commission  for 
final  adoption  on  August  29,  19i>2. 

"The  salary  range  established  for  Tax  Collector  is 
$700-809.  In  the  present  exempt  position  Mr,  Allen 
receives  a  salary  of  $800  per  month,  which  is  a  'flat' 
salary  established  for  this  classification  in  the  salary 
standardization  ordinance. 

"Mr.  Allen  did  not  and  could  not  qualify  for  the 
promotional  examination  for  Tax  Collector  on  the  basis 
of  his  appointment  to  the  exempt  position  of  Chief 
Assistant  Assessor.   If  Mr.  Allen  had  no  other  status  he 
would  not  have  been  able  to  participate  in  the  promotional 
examination.  His  right  to  take  the  examination  was  based 
upon  the  fact  that  he  is  on  leave  of  absence  from  a  civil 
service  position  of  class  G21  Administrative  Assistant, 
Assessor's  Office,  and  the  fact  that  class  G21  was  listed 
as  a  next  lower  rank  In  the  examination  announcement  for 
Tax  Collector. 

"The  salary  schedule  presently  established  in  the 
salary  ordinance  for  class  G21  Administrative  Assistant, 
Assessor's  Office  is  #1+75-555.  Should  Mr.  Allen  for  any 
r ess on  return  to  his  former  civil  service  status  he  would 
do  so  at  the  maximum  monthly  salary  of  $$$%, 
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"Since  Mr.  Allen  Is  now  reoeiving  $800  a  month  in 
his  present  position,  but  since  his  right  tg  participate 
1q  the  pr^motignal  examination  for  Tax  Collector  stems 
from  his  civil  servioe  rights  to  Administrative  Assistant, 
Assessor's  Office,  which  carries  a  maximum  salary  of 
#555.00,  your  opinion  is  respeotfully  requested  as  to 
whether  Mr.  Allen  should  fee  offered  appointment  to  the 
position  of  Tax  Collector  at  the  entrance  rate  of  $700 
per  month  (based  $n  the  next  lower  rank),  or  #800  a  m^nth 
(based  on  the  salary  he  now  receives  in  his  present  exempt 
appointment)." 


8 


PINION 


It  is  my  opinion  that  Mr.  Allen  should  be  offered  appoint- 
ment to  the  position  of  B93  Tax  Collector  at  the  entrance  rate  of 
$80O»0ft  per  month. 

I  so  conolude  for  the  reason  that  the  applicable  portions 
of  Section  VII  of  the  Salary  Standardization  Ordinance  express  no 
conditions  which  would  apply  herein  so  as  to  make  Mr.  Allen's  salary 
rights  depend  upon  the  salary  attached  to  the  G21  position  rather 
than  that  attached  to  the  G2/}  position.  Such  section  roads  in  part 
as  follows: 

"VII.  Method  of  Payment: 

(a)  Application  of  Schedules  of  Compensation:   Officers 
and  employees  legally  holding  positions  allocated  by  the 
Civil  Service  Commission  to  the  classifications  set  forth 
herein  which  are  subject  to  the  provisions  of  Section  151 
and  Section  151.1  of  the  Charter  shall  be  paid  beginning 
July  1,  1952,  the  amount  set  forth  herein  for  the  classi- 
fication in  which  their  respective  positions  and  offices 
are  classified  and  allocated,  and  in  accordance  with  the 
provisions  hereof  and  with  the  plan  of  seniority  increment 
as  set  forth  herein;  provided  that  an  employee  or  officer 
appointed  to  a  position  in  a  promotive  classification,  who 
reoeived  in  his  former  position  a  salary  equal  to  ^r  moro 
than  the  entrance  salary  provided  under  the  said  schedules 
•f  compensation  for  such  promotive  classification,  shall 
enter  such  promotive  classification  at  that  salary  fixed 
for  such  promotive  class  (including  seniority  increment) 
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in  the  schedules  of  compensation  which  is  immediately  in 
excess  of  the  salary  which  the  employee  received  prior  to 
his  appointment  to  such  promotive  classification,  and  pro- 
vided further  that  if  the  appointment  is  a  permanent 
appointment,  the  officer  or  employee  shall  thereafter,  on 
the  first  of  the  month  following  each  anniversary  of  such 
permanent  appointment,  receive  the  seniority  increments 
which  normally  accrue  under  the  schedules  of  compensation. 
Such  increments  shall  be  effective  on  the  first  of  the 
month  following  date  of  accrual  as  provided  in  the  schedules 
of  compensation." 

Said  paragraph  (a)  of  Section  VII,  it  will  be  noted,  by 
its  cwn  terms  applies  indiscriminately  to  all  "officers  and  employ- 
ees legally  holding  positions  allocated  by  the  Civil  Servioe  Commis- 
sion to  the  classifications  set  forth  herein  which  are  subject  to 
the  provisions  of  Section  151  and  Section  151 »1  of  the  Charter  ...  " 
Into  such  categories  will  fall,  of  course,  officers  and  employees 
who  are  not  occupying  civil  service  positions  as  well  as  officers 
and  employees  who  are  occupying  civil  service  positions* 

The  language  of  Section  VII  relating  to  receipt  of  salary 
in  a  "former  position"  doen  not  itself  Indicate  an  intent  to  limit 
the  "former  position"  concept  to  a  former  civil  service  position  in 
which  one  has  status,  although  on  leave  of  absence  therefrom,  qual- 
ifying him  to  take  the  promotive  examination.  The  most  revealing 
language  in  the  proviso  indicates  a  clearly  contrary  thought;  for 
it  is  essentially  stated  in  the  section  that  the  salary  rights  of 
the  appointee  are  to  be  determined  by  the  measure  of  difference  be- 
tween salary  fixed  "for  such  promotive  class"  and  "the  salary  which 
the  employee  received  prior  to  his  appointment  to  such  promotive 
classification." 

The  salary  received  by  Mr.  Allen  "prior  to  his  appointment" 
to  the  promotive  class  of  B93  Tax  Collector  is  $800.00  per  month, 
and  it  is  my  opinion  that  a  fair  reading  of  said  Section  VII  insures 
to  Mr.  Allen  an  entrance  salary  of  $800,00  per  month  in  the  promotive 
class  B93. 

Accordingly,  you  are  so  advised. 

VJPB  Respectfully  submitted, 

TO:   Harry  Albert,  Acting  Secretary        DION  R.  HOLM 

Civil  Service  Commission  City  Attorney 

151  City  Hall 
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SUBJECT:   EXCHANGE  OF  STRIP  OF  HAMILTON  SQUARE  FOR  LARGER 
AREA  OWNED  BY  REDEVELOPMENT  AGENCY- -GEARY  STREET 
WIDENING. 

Dear  Sir: 

You  have  requested  an  opinion  in  relation  to  the  following 
facts: 

The  preliminary  plan  of  the  western  Addition  Redevelopment 
Project  No.  One,  prepared  by  the  City  Planning  Department  with  the 
cooperation  of  the  Redevelopment  Agency,  in  keeping  with  the  City's 
Trafficways  Plan  proposes  among  other  things,  that  Geary  Street  from 
Franklin  to  Broderick  Streets,  a  distance  of  approximately  one  mile, 
be  widened  and  made  into  a  major  east-west  expressway.   The  accom- 
plishment of  this  widening  necessitates  the  acquisition  of  certain 
property  and  land  on  Geary  Street  including  a  strip  of  the  southerly 
portion  of  Hamilton  Square  approximately  78  feet  3  inches  wide  and 
running  the  full  length  of  the  Square. 

The  tentative  plan  of  the  Western  Addition  Redevelopment 
Project  No.  One  prepared  by  the  Redevelopment  Agency  and  based  on  said 
preliminary  plan  supports  the  proposal  to  widen  Geary  Street  as  afore- 
said.  In  carrying  out  that  part  of  the  redevelopment  plan  it  is 
intended  that  the  Redevelopment  Agency  shall  acquire  the  blighted 
land.   This  is  to  be  accoiplished  by  negotiation  or  condemnation  and 
thereafter  the  Agency  will  sell  to  the  City  and  County  a  strip  of 
said  land  78  feet  3  inches  deep,  for  street  widening  purposes.   In 
order  to  facilitate  and  expedite  the  street  widening  and  prevent  the 
loss  of  any  park  or  square  land,  the  Redevelopment  Agency  proposes 
to  exchange  with  the  City  and  its  Recreation  and  Park  Commission  a 
parcel  of  land  for  park  and  recreation  purposes  for  the  said  souther* 
ly  78  feet  3  inches  strip  of  Hamilton  Square,  the  Agency's  land 
being  contiguous  to  and  greater  in  area  than  said  strip.   Upon 
acquiring  said  square  strip  the  Agency  proposes  to  sell  the  same  to 
the  City  together  with  the  other  mile  long  strip  for  street  widening 
purposes. 

On  these  facts  you  request  my  opinion  if  the  proposed 
exchange  is  legal,  and  if  so  that  you  be  advised  of  the  legal  pro- 
ceedings required  therein. 

OPINION 

The  land  now  comprising  Hamilton  Square  was  reserved  as  a 
public  square  under  the  provisions  of  the  Van  Ness  Ordinance  (Ord. 
No.  822  and  Ord,  No.  8I4.S ,  Appendix,  Municipal  Reports,  1867-68,  pps. 
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588,  590  and  591 )«   What  now  comprises  the  square  was  originally- 
devoted  to  park  purposes  and  on  June  6,  1911 »  was  turned  over  by 
the  Park  Commission  to  the  Recreation  Commission.   Charter  §L(.0  and 
§[4.2  (19^9)  have  now  placed  the  control  and  jurisdiction  of  said  land 
in  the  Recreation  and  Park  Commission. 

The  sale,  abandonment,  discontinuance  or  other  disposi- 
tion of  park  and  square  lands  are  authorized  (when  not  prohibited 
by  certain  conditions)  by  Charter  §L).1.1,  which  is  quoted: 

"SECTION  lj.1.1.   Notwithstanding  any  other  pro- 
visions of  this  charter,  whenever  lands  which  are  or 
shall  be  used  or  intended  for  use  for  parks  or  squares 
are  no  longer  needed  for  park  or  recreational  purposes, 
such  lands  may  be  sold  or  otherwise  disposed  of,  or 
their  use  for  park  purposes  may  be  abandoned  or  dis- 
continued; provided  that  nothing  herein  shall  be 
construed  to  authorize  the  discontinuance  or  abandon- 
ment of  the  use  of  such  lands,  or  any  change  in  the 
use  thereof  which  will  cause  the  reversion  of  such 
lands  to  private  ownership,  or  cause  the  forfeiture 
of  the  ownership  thereof  in  fee  by  the  City  and  County 
of  San  Francisco,  or  as  authorizing  the  discontinuance 
of  the  use  of  park  lands  acquired  in  any  proceeding 
wherein  a  local  assessment  based  on  benefits  was  or 
shall  be  levied  to  provide  funds  for  such  acquisition; 
and  provided  further  that  the  general  laws  of  the  State 
of  California  authorizing  municipal  corporations  to 
abandon  or  to  discontinue  the  use  of  land  for  park 
purposes,  authorizing  the  sale  or  other  disposition 
of  such  lands,  and  providing  procedures  therefor  and 
for  matters  relating  thereto,  shall  be  applicable  to 
the  City  and  County  of  San  Francisco  and  to  all  lands 
held  or  used  by  it  for  park  purposes  and  shall  govern 
and  control  exclusively  in  respect  thereto," 

There  are  no  conditions  attached  to  the  title  of  said 
square  the  breach  of  which  by  the  transfer  of  title  or  the  discon- 
tinuance or  abandonment  of  the  use  of  said  strip  of  land,  would  cause 
the  reversion  of  title  thereof  to  private  ownership,  nor  was  said 
land  acquired  in  any  proceeding  wherein  a  local  assessment  based  on 
benefits  to  be  received  from  such  land  was  levied* 

Reference  is  now  made  to  the  general  laws  of  the  State 
of  California  authorizing  municipal  corporations  to  abandon  or  to 
discontinue  the  use  of  land  for  park  purposes  and  authorizing  the  sale 
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or  other  disposition  of  such  lands,  which  laws  are  contained  in  the 
Government  Code,  Article  2,  sections  38lj.ij.O  to  and  including  38ij.60. 
Section  38ljl|.0  is  quoted: 

" § 3 8L).[|.0 •   Discontinuance  and  abandonment  of  park 
authorized*   A  city  may  discontinue  and  abandon  the  use 
as  a  public  park  of  any  land  owned  in  fee  by  it  and 
dedicated  or  placed  in  such  use  by  such  city,  and  there- 
after dispose  of  the  land,  pursuant  to  this  article." 

Section  38141.1  refers  expressly  to  the  exchange  of  a  portion 
of  park  area  for  other  lands,  and  is  quoted: 

"Without  a  special  election,  the  legislative  body 
may  convey  a  minor  portion  of  such  a  park  in  exchange 
for  an  equal  or  greater  area  or  value  of  privately 
owned  land  contiguous  to  the  park  after: 

"(a)  Notice  and  a  public  hearing  pursuant 
to  this  article » 

"(b)   Determination  that  the  exchange  is  in 
the  public  interest. 

"(c)   Adoption  of  a  resolution  of  discontinuance," 

Section  38L|1(-1  clearly  authorizes  an  exchange  of  a  portion  of 
park  land  for  an  equal  or  greater  area  of  privately  owned  land,  with- 
out an  election,  and  states  the  procedure  to  be  followed.  However, 
two  expressions  contained  in  this  section,  namely,  "a  minor  portion" 
and  "contiguous"  require  consideration  and  interpretation  because  of 
their  general  meanings.    Black's  Lav/  Dictionary,  Fourth  Edition,  at 
page  lllj.8  reveals  that  the  word  "minor,"  among  other  definitions,  is 
defined  as  meaning  "less",  "of  less  consideration."   The  same  author- 
ity, at  page  1323  defines  the  word  "portion,"  among  other  definitions, 
as  meaning  "a  share1',  "a  parcel."   An  examination  of 'Words  & 
Phrases"  and  other  available  authorities  fails  to  disclose  an  ap- 
propriate legal  definition  for  either  the  word  "minor"  or  the  word 
"portion,"   Webster's  New  International  Dictionary  (191+8),  Second 
Edition,  Unabridged,  at  page  192i|,  defines  the  word  "portion"  as 
"a  part  of  the  whole,"   The  same  authority,  at  page  15&5,  defines 
the  word  "minor"  as  "inferior  in  bulk,  deg7  3e,  importance" — "less" — 
"smaller,"   I  believe  by  reason  of  the  foregoing  definitions  that  it 
could  be  legislatively  found  and  determined  that  the  said  strip  of 
Hamilton  Square  extending  the  full  length  thereof  and  extending  into 
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the  Square  78  feet  3  inches  was  a  minor  portion  of  the  whole  Square. 

The  word  "contiguous"  is  defined  by  Elack's  Law  Dictionary, 
Fourth  Edition,  page  391*  as  meaning  "in  close  proximity",  "near, 
though  not  in  contact",  "neighboring",  "adjoining",  "in  actual  close 
contact",  "touching",  "bounded  or  traversed  by."   Webster's  New 
International  Dictionary  (supra)  at  page  576,  contains  the  same 
definitions  immediately  aforesaid.   It  was  held  in  Cabler  v.  Alex- 
ander, 2214.  Pac.  1076  (Ore.)  that: 

"By  the  words  'noncontiguous  parcels'  we  do  not 
mean  separated  merely  by  surveyor's  lines,  as  lots 
in  a  block,  or  separated  by  streets  or  alleys,  but 
parcels  absolutely  disconnected  by  intervening  land, 
which  is  this  case," 

Other  judicial  definitions  follow: 

"' Contiguous '  means  nonr  to,  but  not  touching,  not 

being  synonymous  with  'adjoining.'"  N.P.R.H.  CO. 
v.  Douglas  County,  130  N.W.  2I|.6  (Wis .7. 

"Words  'abutting,'  'adjoining,'  'contiguous,' 
do  not  require  properties  to  touch  but  merely  to 
be  separated  by  no  other  property  which  can  be  put 
to  private  use."   Homac  Corp.  v.  Sun  Oil  Co. , 
22l|  N.Y.S,  51. 

There  are  no  appropriate  decisions  of  the  California  Appellate  or 
Supreme  Court  to  cite  in  respect  to  this  legal  point. 

The  foregoing  definitions  and  law  will  permit  appropriate, 
sound  legislative  findings  and  determinations  to  the  effect  that  said 
strip  of  the  Square  is  "contiguous"  to  the  said  land  immediately 
south  thereof. 

The  California  Community  Redevelopment  Law  (Health  &  Safety 
Code),  section  33018,  empowers  the  City  and  County  of  San  Francisco 
to  carry  out  the  aforementioned  exchange  of  properties* 

"§33018.   Powers  of  public  bodies  in  aid  of  local 
redevelopment  projects.   For  the  purpose  of  aiding 
and  cooperating  in  the  planning,  undertaking,  con- 
struction, or  operation  of  redevelopment  projects 
located  within  the  area  in  which  it  is  authorized 
to  act,  any  public  body,  upon  the  terms  and  with  or 
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without  consideration  as  it  determines,  may: 

"(a)   Dedicate,  sell,  convey,  or  lease  any  of  its 
property  to  a  redevelopment  agency. 

"(b)   Cause  parks,  playgrounds,  recreational, 
community,  educational,  water,  sewer  or  drainage 
facilities,  or  any  other  works  which  it  is  other- 
wise empowered  to  undertake,  to  be  furnished 
adjacent  to  or  in  connection  with  redevelopment 
projects. 

"(c)   Furnish,  dedicate,  close,  pave,  Install , 
grade,  regrade,  plan,  or  replan  streets,  roads,  road- 
ways, alleys,  sidewalks,  or  other  places  which  it 
is  otherwise  empowered  to  undertake. 

"(d)   Plan  or  replan,  zone  or  rezone  any  part  of  such 
area  and  make  any  legal  exceptions  from  building  regu- 
lations and  ordinances. 

" ( e )  Enter  into  agreements  with  the  Federal  Govern- 
ment respecting  action  to  be  taken  by  such  public  body 
pursuant  to  any  of  the  powers  granted  by  this  part ; 
such  agreements  may  extend  over  any  period,  notwith- 
standing any  law  to  the  contrary. 

"(f)   Purchase  or  legally  invest  in  any  of  the  bonds 
of  an  agency  and  exercise  all  of  the  rights  of  any 
holder  of  such  bonds." 

The  Community  Redevelopment  Law,  section  33267,  empowers 
and  authorizes  a  redevelopment  agency,  within  the  redevelopment  area 
or  for  purposes  of  redevelopment,  among  other  things,  to  sell, 
exchange ,  or  transfer,  any  real  property  or  any  interest  in  property. 

The  procedure  to  be  followed  by  the  Redevelopment  Agency, 
the  City  and  County,  and  the  Recreation  and  Park  Commission  in  effect* 
ing  such  exchange  of  land  should  be  initiated  after  the  Board  of 
Supervisors  has  adopted  by  ordinance  the  final  plan  of  V'estern 
Addition  Project  Area  No.  One  as  the  official  redevelopment  plan 
for  the  project  area  and  all  legal  stays  provided  by  sections  337^5 
and  337^-6  of  the  Community  Redevelopment  Law  have  expired.  The 
various  procedural  steps  should  be  substantially  as  follows: 
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1.  The  Redevelopment  Agency  and  the  City  and 
County  and  its  Recreation  and  Park  Commission  should 
negotiate  the  terms  of  an  agreement  for  said  exchange 
of  parcels  of  land  and  the  sale  by  the  Agency  and 
purchase  by  the  City  and  County  of  the  mile-long 
strip  of  land  required  for  street  widening  purposes* 

2.  The  said  agreement  should  be  approved  by  the 
Agency  and  by  the  Eoard  of  Supervisors  and  the  Recrea- 
tion and  Park  Commission  and  authorization  given  to 
take  the  necessary  steps  hereinafter  set  forth* 

3.  The  Agency  should  acquire  the  land  proposed 
to  be  exchanged  for  the  Square  strip  and  obtain  title 
insurance  therefor, 

!+,  The  Board  of  Supervisors  should  adopt  a 
resolution: 

(a)  Referring  therein  to  its  previous 
adoption  of  an  ordinance  approving  the  final 
redevelopment  plan  of  Western  Addition  Redevel- 
opment Project  Area  No.  One,  and 

(b)  Referring  specifically  to  the  provision 
wherein  the  City  and  County  declares  its  inten- 
tion to  widen  Geary  Street  for  the  expressway 
purpose,  and 

(c)  Declaring  that  public  interest  and  con- 
venience require  the  widening  of  Geary  Street  as 
aforesaid,  and 

(d)  Declaring  that  public  interest  and  con- 
venience require  the  discontinuance  of  the  use 
of  said  strip  as  a  portion  of  a  public  park  or 
square,  and 

(e)Declaring  that  public  interest  and  con- 
venience require  the  exchange  of  said  strip  for 
a  contiguous  larger  parcel  of  land  to  be  used 
for  park  or  square  purposes  in  lieu  of  said 
strip,  and 

(f )  Declaring  the  legal  necessity  for  con- 
ducting a  public  hearing  in  respect  to  the  said 
exchange  of  lands,  and 
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(g)  Fixing  a  time  and  place  of  hearing  which 
shall  be  not  less  than  30  nor  more  than  60  days  after 
adoption  of  said  resolution,  and 

(h)  Directing  the  publication  and  posting  of 
notices  of  said  hearing,  and 

(i)  Naming  the  square  involved  and  containing 
an  accurate  description  of  the  portion  involved  and 
the  parcel  to  be  exchanged  therefor,  including  the 
square  foot  area  of  each. 

St     Following  the  posting  and  publication  of  said 
hearing,  and  at  any  time  before  the  hour  set  for  hearingf 
any  interested  persons  may  protest  in  writing  against  the  said 
exchange  of  lands.   (Gov,  Code,  §381+l4.8, )  The  Board  shall 
hear  and  pass  upon  such  protests  at  the  time  set  for  hear- 
ing or  to  which  it  is  postponed,   (Gov,  Code,  § 3814.24.9 • ) 
A  two-thirds  vote  of  the  board  shall  overrule  any  protest, 
(Gov,  Code,  §3814-50.)  If  the  Board  so  overrules  any  and 
all  protests  it  may  adopt  an  ordinance  approving  said 
exchange  of  lands,  legally  describing  the  parcels  involved 
and  their  respective  areas,  declaring  that  the  use  of  said 
strip  is  discontinued,  declaring  the  public  necessity  and 
convenience  involved,   (Gov,  Code,  §3ol+50  and  § 3 8i+l|-l • ) 

6,  In  addition  to  the  procedural  steps  advised  here- 
inabove to  be  taken  by  the  Board  of  Supervisors,  the 
Recreation  and  Park  Commission  should  proceed  as  follows: 

(a)  It  should  adopt  an  appropriate  resolu- 
tion approving  of  the  proposed  exchange  and  recog- 
nizing the  public  necessity  and  convenience  in- 
volved, and  authorize  the  negotiation  of  an 
agreement  with  the  Redevelopment  Agency  and  the 
City  and  County,  and 

(b )  It  should  approve  by  resolution  and 
execute  the  said  agreement,  and 

(c)  It  should  adopt  an  appropriate  resolu- 
tion addressed  to  the  Board  of  Supervisors  recommend- 
ing and  requesting  that  said  Board  initiate  the 
proceedings  above  advised  and  declaring  its  desire 

to  obtain  the  larger  parcel  for  the  smaller  portion 
or  strip,  for  park  and  recreation  purposes. 
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(d)   It  should  adopt  an  appropriate  resolu- 
tion addressed  to  the  Eoard  of  Supervisors,  follow- 
ing the  vesting  of  title  to  said  portion  of  square 
land  in  the  City  and  County,  recommending  and  re- 
questing the  said  exchange  of  said  parcels  and 
the  placing  of  the  larger  parcel  under  its  control. 
(Charter  §92.) 

My  Opinion  No.  290,  dated  November  20,  1950,  rendered  at  the 
request  of  the  Recreation  and  Park  Commission,  concerning  the  diver- 
sion of  a  70  foot  portion  of  Hamilton  Square  for  street  purposes, 
was  predicated  upon  the  assumption  that  the  portion  would  be  taken 
not  by  exchange,  as  the  Redevelopment  Agency  now  proposes,  but  by 
abandonment  and  discontinuance  in  accordance  with  Charter  and  State 
law  requirements. 

By  reason  of  the  foregoing  law,  it  is  my  opinion  than  an 
exchange  of  said  parcels  of  land  as  proposed  is  authorized  legally. 


Respectfully  submitted, 


DION  R,  HOLM 
City  Attorney 


JEB 


To:   Mr.  James  E,  Lash 

Director  Redevelopment  Agency 


OPINION  NO. 605 
September  16,  1952 


SUBJECT:   WATER  DEPARTMENT SALE  OP  WATER  TO  FLOWER  GROWERS 

UPON  THE  PENINSULA RAKER  ACT 

Dear  Sir: 

I  am  in  receipt,  as  follows,  of  your  request  for  an  opinion; 

REQUEST 

"Prior  to  1930  Spring  Valley  Water  Company  sold 

water  for  raising  flowers  commercially  both  in  San 

Francisco  and  at  a  number  of  locations  in  San  Mateo 
County. 

"The  Water  Department  has  continuously  followed 
such  practice  up  to  the  present  time, 

"All  such  water  is  sold  at  our  regularly  established 
rates  and  represents  a  substantial  income.   Among  such 
customers  are  five  services  from  #1  Bay  Division  Pipe 
to  five  separate  Chinese  in  the  vicinity  of  Ravenswood, 
some  of  whom  are  now  being  crowded  out  of  their  present 
locations  by  the  property  being  subdivided  and  have 
made  cash  deposits  for  similar  services  from  our  #3 
Bay  Division  Pipe  on  the  Stanford  University  property. 

"Both  verbally  and  by  letter  which  is  enclosed, 
Stanford  University  has  also  asked  if  Water  Department 
will  sell  water  from  our  #3  Bay  Division  Pipe  to 
Stanford  University  tenants  for  raising  flowers  for 
commercial  purposes. 

"Mr.  Pracy  has  requested  that  your  reaction  in  the 
matter  be  obtained  before  commitment  to  either  Stanford 
University  or  our  present  customers.  .  ,« 

The  letter  from  Stanford  University,  referred  to  in  the 
above  quoted  request,  reads  as  follows: 

"Stanford  University  has  land  adjacent  to  the 
new  water  line  put  through  our  property  by  your  company 
which  is  suitable  for  raising  flowers  for  commercial 
purposes.   Before  we  enter  into  leases  with  individuals 
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for  this  purpose,  we  desire  approval  for  the  in- 
dividuals to  purchase  water  from  your  company  at 
such  points  as  existing  valves  will  permit  a  con- 
nection. 

"We  have  two  or  three  potential  tenants  who  are 
extremely  anxious  to  get  started  and  we  would  ap- 
preciate an  early  approval  of  our  proposal." 

FURTHER  FACTS 

It  appears  that  the  San  Francisco  Water  Department  has  ad- 
hered to  a  practice  previously  adopted  by  its  predecessor,  Spring 
Valley  Water  Company,  in  serving  from  Bay  Division  Pipe  Line 
No.  1  five  growers  of  flowers  for  commercial  purposes  in  the 
vicinity  of  Ravenswood  upon  the  Peninsula.   Some  of  these  growers 
are  desirous  of  occupancy  upon  land  in  ownership  by  Stanford 
University,  at  which  location  they  would  be  served,  as  individual 
consumers,  from  Bay  Division  Pipe  Line  No.  3.   The  latter  is  now 
in  operation. 

The  water  in  each  of  the  pipe  lines  referred  to  comes  from 
the  same  sources.   This  water  is  not  only  from  Hetch  Hetchy,  but 
also  from  the  Calaveras  Reservoir  in  Alameda  County  and  from 
sources  of  supply  in  the  vicinity  of  Calaveras  Reservoir.  For  a 
period  of  not  more  than  four  months  in  each  year,  no  water  is 
taken  from  Calaveras  Reservoir  itself,  by  reason  of  the  muddy 
condition  of  such  water.   However,  during  that  period,  water  is 
included  in  both  of  these  pipe  lines  from  sources  in  the  vicinity 
of  Calaveras  Reservoir.   The  Alameda  County  sources  of  supply  are 
at  all  times  more  than  sufficient  to  furnish  adequately  all  of 
the  demands  of  the  consumers  heretofore  mentioned. 


OPINION 

It  could  be  well  argued  that  Hetch  Hetchy  water  is  not  here 
involved  but  that  the  City  and  County  of  San  Francisco  is  doing 
nothing  other  than  supplying  to  these  consumers  water  formerly 
distributed  by  the  Spring  Valley  Water  Comoany  out  of  its  own 
sources  of  supply  heretofore  acquired  by  the  City  and  County  of 
San  Francisco. 

However,  irrespective  of  the  latter  mentioned  element,  I' 
see  no  complication,  by  reason  of  the  Raker  Act;  or  otherwise,  to 
the  continuance  of  a  supply  of  water,  at  retail,  to  these  consum- 
ers for  their  own  use  in  the  raising  of  flowers  for  commercial 
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purposes  at  locations  outside  of  the  boundaries  of  the  City  and 
County  of  San  Francisco. 

Service  as  a  municipal  function  of  the  City  and  County  of 
San  Francisco,  to  inhabitants  residing  outside  of  its  boundaries, 
is  directly  authorized  by  law  (Constitution  of  the  State  of 
California,  Article  XI,  Section  19;  City  of  Pasadena  v.  Railroad 
Commission  (1920),  183  Cal.  526,  192  Pac.  25,  10  A.L.R.  11(26). 

Nor  do  I  observe  any  complication  from  the  terms  of  the 
Raker  Act  (Chap.  I4,  38  St.  at'L.  2lj2).   In  egress  terms,  the  Raker 
Act  provides  in  Section  Fifth,  subsection  (h). 

"That  the  said  grantee  (City  and  County  of  San  Francisco) 
shall  not  divert  beyond  the  limits  of  the  San  Joaquin 
Valley  any  more  of  the  waters  from  the  Tuolumne  water 
shed  than,  together  with  the  waters  which  it  now  has  or 
may  hereafter  acquire,  shall  be  necessary  for  its  bene- 
ficial use  for  domestic  and  other  municipal  purposes." 
(Emphasis  ours "5 

Thus  there  is  permission,  to  the  extent  named  (and  subject 
to  the  various  other  limitations  created  by  the  Raker  Act),  to  use 
water  derived  from  certain  privileges  created  by  the  Raker  Act  not 
only  for  the  domestic  purposes  of  the  consumer  but  also  "for  other 
municipal  purposes."  The  words  "other  municipal  purposes"  no  doubt 
comprehend  those  types  of  uses  fairly  included  by  any  water  dis-  ' 
tribution  system,  such  as  industrial  or  other  commercial  purposes, 
in  addition  to  domestic  or  household  use. 

The  decision  of  the  Supreme  Court  of  the  Sbate  of  California 
in  City  of  Pasadena  v.  Railroad  Commission  (Supra)  (1920),  I83  Cal. 
526,  192  Pac.  25,  10  A.L.R.  II426,  makes  it  clear  that  even  where  a 
municipally  owned  utility  (in  that  instance,  a  system  for  the 
supply  of  electricity)  is  furnishing  service  to  inhabitants  re- 
siding outside  the  boundaries  of  the  owner-municipality,  it  is 
doing  so  and  acting  as  a  municipality. 

In  that  case,  our  Supreme  Court  held  that  the  Railroad  Com- 
mission possesses  no  jurisdiction  to  fix  rates,  even  with  respect 
to  rates  charged  the  outside  inhabitants.   In  reaching  this  con- 
clusion, the  Supreme  Court  placed  its  holding  upon  the  ground  that, 
in  such  activity  outside  its  boundaries,  the  City  of  Pasadena  was 
so  engaged  as  a  municipality,  and  that  hence  the  City  of  Pasadena 
was  within  the  scope,  in  such  activity,  of  the  provisions  of  the 
Constitution  which  exempt  municipally  owned  utilities  from  the 
jurisdiction  of  the  then-called  Railroad  Commission  of  the  State 
of  California. 


A 

That  the  controlling  basis  of  the  decision  was  the  continu- 
ance of  Pasadena's  function  as  a  municipality  in  such  outside 
activity  and  that  it  was  not,  in"  such  instance,  to  be  likened  to 
a  privately  owned  corporation,  is  demonstrated  by  the  following 
language  of  our  Supreme  Court  (Vide,  page  530  of  183  Cal.,  para- 
graph 2 ) : 

"It  is  not  true  that  a  city  is  a  private  corporation 
when  carrying  on  a  municipally  owned  public  utility. 
No  decision  so  holds.   All  the  decisions  on  the  sub- 
ject recognize  the  fact  that  a  city  does  not  change 
its  character  by  engaging  in  such  enterprises." 

It  is  to  be  noted  that  the  above  language  was  used  with  ref- 
erence to  the  specific  action  there  taken  by  the  court- — in 
annulment  of  the  order  of  the  Railroad  Commission  in  the  latter 's 
attempt  to  assume  jurisdiction  over  rates  charged  consumers  outside 
of  the  boundary  of  the  city. 

By  reason  of  the  above  holding,  it  is  correct  to  state  that 
supply  to  the  consumers  above  mentioned,  at  the  Stanford  University, 
is  to  be  considered  "municipal  purposes"  within  the  above  quoted 
language  for  extent  of  use  provided  for  in  the  Raker  Act. 

The  Raker  Act  itself  contemplates  a  supply  of  water  to  com- 
munities other  than  San  Francisco,  as,  for  example,  through  trans- 
actions with  other  municipalities  or  water  districts  or  irrigation 
districts.   (Sections  6  and  8).   The  inhibition  of  the  Raker  Act, 
in  Section  6,  extends  only  to  disposition  of  water  for  resale,  with 
the  exception  of  the  public  agencies  just  mentioned.   There  is  no 
inhibition  in  the  Raker  Act  of  sale  to  a  consumer  for  the  latter »s 
use,  even  though  that  consumer  is  supplied  at  a  place  outside  of 
the  boundaries  of  the  City  and  County  of  San  Francisco. 

In  fact,  as  interpreted  by  the  United  States  Supreme  Court 
in  its  decision  in  United  States  v.  San  Francisco  (Supra)  1939), 
310  U.S.  16,  8I4  L.Ed.  1050  (rehearing  denied  in  310  U.S.  657), 
(see  decisions  below  in  23  Fed.  Supp.  l\9   and  in  106  Fed.  2d  569), 
the  Raker  Act  encourages  the  sale  of  water  or  power  to  an  ultimate 
consumer,  even  though  the  latter  may  be  located  outside  the  city's  - 
boundaries.   After  an  extensive  review  of  the  Congressional  debates, 
the  court  stated  (8I4  L.Ed.  1056;  middle  of  column  1): 

"From  the  congressional  debates  on  the  passage  of 
the  Raker  Act  can  be  read  a  common  understanding  both 
on  the  part  of  sponsors  of  the  Bill  and  its  opponents 
that  the  grant  was  to  be  so  conditioned  as  to  require 
municipal  performance  of  the  function  of  supplying 
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Hetch-Hetchy  water  and  electric  power  directly  to 
the  ultimate  consumers,  and  to  prohibit  sale  or 
distribution  of  that  power  and  water  by  any  private 
corporation  or  individual," 

We  take  it  that  the  phrase  "ultimate  consumers"  covers  per- 
sons in  contiguous  areas  where  the  water  distribution  system  of 
the  City  and  County  of  San  Francisco  properly  extends.   This  must 
be  true  in  light  of  the  decision  of  our  Supreme  Court  in  the  City 
of  Pasadena  case  to  the  effect  that  in  supplying  persons  in  out- 
lying  communities,  the  city  is  acting  as  a  municipality  (and  there- 
fore as  grantee  under  the  Raker  Act), 

You  are  therefore  advised  that  there  is  no  legal  complica- 
tion in  supplying  bhe  persons  mentioned  with  water  by  the  City  and 
County  of  San  Francisco,  even  were  it  to  be  considered  that  Hetch 
Hetchy  water  is  furnished  to  them. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   MR.  T.  VI.  ESPY 

Water  Production  Engineer 

San  Francisco  Water  Department 

J425  Mason  Street 

San  Francisco  1,  California 


ADT 


OPINION  NO.  606 
September  19,  1952 

SUBJECT:   WARDS  OF  JUVENILE  COURT,  LEGALITY  OP  CLOTHING  ALLOWANCE 
TO  SOCIAL  SERVICE  AGENCY  PROM  MAINTENANCE  OP  MINORS' 
FUND. 

Dear  Sir: 

Receipt  by  this   office   of  your  request   for   opinion  is 
acknowledged.      Your  request  was  as  follows: 

REQUEST 

"Your  opinion  is  requested  as  to  whether  an 
initial  clothing  allowance  may  be  granted  to  Catholic 
Social  Service  from  Maintenance  of  Minors  Funds,  un- 
der the  following  circumstances:   Hortensia  and  Angela 
T.,  wards  of  the  Juvenile  Court,  were  committed  to  the 
Chief  Probation  Officer  for  placement  in  the  home  of 
their  sister  in  Santa  Clara  County  on  July  1,  1951 »  with 
maintenance  for  their  care  at  $50.00  per  month  each, 

"On  Sept.  28,  1951,  $21^,33  was  granted  from  Main- 
tenance of  Minors  for  clothing  for  each  child  under  the 
terms  and  provisions  of  Ordinance  #55&7  (Series  of  1939). 

"On  Oct.  1,  19^1,  the  Juvenile  Court  discontinued 
maintenance  and  vacated  commitment  to  the  Chief  Proba- 
tion Officer  and,  on  this  same  date,  the  Santa  Clara 
County  Welfare  Department  assumed  responsibility  for 
administering  ANC  support  for  the  children  in  their 
sister's  home.   On  Jan.  2,  1952,  the  Santa  Clara  County 
Welfare  Department  discontinued  ANC  support  when  the 
children  were  removed  from  the  home  of  their  sister  and 
placed  in  the  Youth  Guidance  Center  pending  further 
order  of  the  Court. 

"On  Feb.  15,  1952,  both  children  were  committed 
to  Little  Children's  Aid  of  Catholic  Social  Service 
for  foster  home  placement  at  $62.50  per  month  each,  and 
they  were  placed  in  a  foster  home  on  April  I4.,  1952. 
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"On   June   6,    1952,   Little   Children's  Aid  expended 
$50.00  for   clothing   for   each  child  and   submitted  bills 
to    the    Juvenile    Court  for   reimb\irsement   under  the 
initial  clothing  entitlement   expressed  in  Ordinance 
#5567.      (Series  of  1939.) 

"Upon  receipt   of   the    aforementioned  bills,   we 
asked  the    Controller's   Office    to   rule    on  the    validity 
of   the   reimbursement   and  we   were   requested  to  refer   the 
matter   to   the   City  Attorney  for   a  decision.     We   would 
therefore   appreciate   your  opinion  with  respect   to   these 
points: 

"1.      When  $>2[|..33   was   expended  from  Maintenance 
of  Minors  Funds   for   clothing  for   each  child  on  Sept, 28, 
195l>    did  there   remain  an  entitlement   to   $25.67  for 
future   clothing  needs: 

"a.      If  a   subsequent  change    in 
placement   occurred? 

"b.      If   a  change    in  placement 
did  not   occur? 

"2,      Did  the   fact   that    Juvenile    Court  maintenance 
was    interrupted  between  Oct.    1,    1951  and  April  8,   1952 
have   any  effect   on  the   children's   eligibility  to   another 
initial   clothing   allowance   when  maintenance   was   reactivated 
by   the    Court? 

"3«      If   the    answer   to   the   question   (2)    above,    is 
in  the   affirmative,    are   the   children  eligible   to   an 
initial  clothing   allowance    of  $50,00  each,    or   to  $25.67 
each,   the   latter   being  the   difference   between  $50.00  and 
the   $2l|. 33  which  was  expended  in  September,    1951?" 
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Answering  your  Question  No.  1,  it  is  my  opinion  that  there 
did  not  remain  an  entitlement  of  $25.67  in  the  Maintenance  of  Minors 
Funds  for  future  clothing  needs.   The  Ordinance  specifically  states: 

"(1)  At  the  time  of  initial  placement  a  maximum  of 
$50.00  per  ward  shall  be  provided  for  purchaso 
of  such  clothing  as  shall  be  deemed  by  the  Juven- 
ile Court  to  be  necessary," 
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The  use  of  the  words  "initial  placement"  can  have  only  one  mean- 
ing -  the  time  the  child  is  first  placed  in  foster  home  care  or 
institutional  care  as  a  ward  of  the  Juvenile  Court.   It  is  appar- 
ent that  the  ordinance  does  not  provide  $50.00  for  clothing  for 
each  child,  but  only  an  authorization  to  spend  up  to  the  sum  of 
$50«00  if  necessary  at  the  time  of  the  initial  placement .   That 
sum  is  therefore  not  an  amount  reserved  for  each  child,   to  be 
drawn  upon  when  needed,  but  is  only  a  maximum  amount  that  may  be 
expended  for  clothing  for  the  child  when  he  is  made  a  ward  of  the 
court  and  placed  in  foster  home  or  institutional  care.   Until  the 
ordinance  is  changed  to  provide  for  a  situation  similar  to  the  one 
under  consideration,  there  is  no  relief  for  the  agency  which  has 
bought  clothing  after  the  first  expenditure  made  at  t  he  time  of 
placement.   At  no  time  were  these  children  removed  from  the  juris- 
diction of  the  Juvenile  Court  of  San  Francisco  after  jurisdiction 
once  attached.   The  only  change  that  occurred  in  this  instance  was 
the  assumption  by  Santa  Clara  County  for  the  maintenance  of  these 
children  while  in  that  county.  The  subsequent  reactivation  of 
maintenance  by  San  Francisco  County  had  no  effect  on  the  status  of 
the  children's  wardship.   Therefore,  each  child  is  not  entitled  to 
$5>0  except  in  the  event  that  money  in  that  amount  need  be  expended 
for  clothing  at  the  time  the  child  is  made  a  ward  of  the  Juvenile 
Court, 

Answering  Question  No.  2,  it  is  my  opinion  that  the  inter- 
ruption of  maintenance  by  San  Francisco  County  between  October  1, 
19SI1  and  April  8,  1952  had  no  effect  on  the  children's  eligibility. 
They  are  not  entitled  to  any  further  clothing  allowance  because 
maintenance  was  reactivated  by  the  San  Francisco  County  Court. 

In  answer  to  Question  No.  3 >   which  has  in  effect  been 
answered  already,  the  children  are  not  eligible  at  this  time  for 
a  further  expenditure  in  order  to  receive  the  maximum  allowed  by 
the  Court  under  Ordinance  No,  5567* 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 

TO:  HARRY  A.  CLERVI , 

Chief  Probation  Officer, 
Youth  Guidance  Center, 
375  Woodside  Avenue, 
San  Francisco  16, 

Attention:  Thomas  F.  Strycula, 

Supervisor,  Probation  Services. 

AOS 


OPINION  NO.  607 
September  22,  1952 

SUBJECT:  NUMBER  OP  VOTES  REQUIRED  FOR  BOARD  OP  SUPERVISORS 
TO  ENACT  ORDINANCE  REGULATING  BILLBOARDS  ADJACENT 
TO  FREEWAYS. 

Gentlemen: 

This  office  is  In  receipt  of  a  request  for  an  opinion,  as 
follows: 

REQUEST 

"The  Board  of  Supervisors  will  have  before  it 
shortly  for  consideration  a  proposed  ordinance  which 
contemplates  regulating  advertising  structures  or  signs 
adjacent  to  freeways.  A  copy  of  the  proposed  ordinance 
is  attached  hereto  for  your  ready  reference. 

"At  the  suggestion  of  Supervisor  Perdon,  the  Board 
respectfully  requests  that  you  inform  It  as  to  the 
number  of  votes  required  for  enactment  of  said  proposed 
ordinance.  The  Board1 s  request  is  made  with  particular 
reference  to  the  provisions  of  Charter  Section  116.1 
and  the  last  paragraph  of  Charter  Section  117,  since 
the  applicability  of  those  sections  or  either  of  them 
is  not  altogether  clear  to  the  members." 

OPINION 

The  Charter  of  the  City  and  County  of  San  Francisco  pro- 
vides, in  Section  13  thereof,  for  the  manner  in  whioh  ordinances 
or  resolutions  shall  be  introduced,  passed  or  adopted  by  the  Board 
of  Supervisors.  The  language  reads  as  follows: 

"Action  by  the  Board  of  Supervisors  shall  be  by 
ordinance  or  resolution  in  writing,  introduced  by  a 
member  or  by  a  committee  of  said  Board  and  passed  or 
adopted  by  a  majority  of  all  of  the  members  of  the 
Board  at  each  reading.  Every  legislative  act  shall 
be  by  ordinance." 

Therefore,  the  general  rule  provided  in  the  Charter  for 
the  passage  of  an  ordinance  or  a  resolution  is  that  it  must  receive 
a  majority  vote  of  the  members  of  the  Board  of  Supervisors  at  each 
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meeting.  However,  elsewhere  in  the  Charter,  there  are  other  provi- 
sions which,  under  certain  circumstances,  require  a  different  voto 
before  an  ordinance  can  be  passed  or  adopted.   There  are  a  number 
of  this  type  in  the  Charter,  but  the  only  provision  with  which  this 
opinion  is  concerned  is  that  presented  by  your  request  and  found  In 
Section  117  of  the  Charter  under  the  sub-title  of  "Legislative 
Referral."  The  portion  referred  to  in  your  request  reads  as  follows: 

"No  ordinance  shall  be  considered  by  the  supervisors, 
the  purpose  or  intent  of  which  is  the  classification, 
regulation  or  control  of  the  height,  area,  bulk,  location 
or  use  of  any  building  or  buildings,  or  premise  or 
premises,  and  classifying  any  property  into  any  district 
or  zone  for  such  purposes,  or  establishing  a  set-back  line 
or  lines  along  any  street  or  portion  thereof  in  the  city 
and  county  without  being  first  submitted  to  the  city  plan- 
ning commission  for  report  and  recommendation.    If  the 
commission  disapproves  any  such  ordinance,  the  supervisors 
may  adopt  the  same  only  by  an  affirmative  vote  of  at  least 
two-thirds  of  its  entire  membership.   The  failure  of  the 
commission  to  act  within  sixty  days  from  and  after  the 
date  of  official  submission  of  any  proposed  zoning  classi- 
fication or  set-back  line  by  the  board  of  supervisors  shall 
be  deemed  to  be  approval  of  such  classification  or  proposed 
set-back  line  by  the  commission." 

The  proposed  ordinance  has  been  sent  to  the  City  Planning 
Commission  with  the  notation  in  the  letter  of  transmittal  that  the 
City  Planning  Commission  inform  the  Board  of  Supervisors  of  their 
approval  or  disapproval  pursuant  to  the  provisions  of  Section  117* 
supra.   The  proposed  ordinance  has  been  returned  by  the  City  Plan- 
ning Commission  to  the  Board  with  the  following  report:   "Took 
action  disapproving  proposed  ordinance."   If  the  only  problem  were 
to  answer  your  request  directly  I  would  advise  you  that  according 
to  the  provisions  of  Section  117,  supra,  a  two-thirds  vote  of  all 
of  the  members  of  the  Board  of  Supervisors  would  be  required  to 
pass  or  adopt  the  proposed  ordinance,  but  because  your  inquiry 
covers  the  whole  question  of  the  validity  of  the  referral  this  . 
simple  answer  would  not  be  sufficient.   The  true  tenor  of  your  in- 
quiry is:    "Is  the  ordinance  one  which  requires  submission  to  the 
City  Planning  Commission  before  its  passage  pursuant  to  Section  117, 
supra?"  Accordingly,  I  shall  discuss  the  propriety  of  having  refer- 
red this  matter  to  the  City  Planning  Commission. 

The  regulation  and  control  of  the  location  of  billboards 
has  been  generally  recognized  as  a  zoning  matter  (See  Murphy  v.  Town 
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of  Westport,  131  Conn,  292,  ij.0  Atl.  2d  177 »  and  authorities  collected 
therein;  also  Zoning  Law  &  Practice.  C.  Burchard  Smith,  p.  llj.). 
Similarly  this  office  on  three  previous  occasions  considered  the 
question  of  the  erection  of  billboards  in  first  and  second  class 
residential  districts  and  ruled  that  their  erection  would  be  a  viola- 
tion  of  the  zoning  ordinances  of  San  Francisco  (See  City  Attorney's 
Opinions  1002  (1937)*  3563  and  3590  (191&) • 

A  review  of  the  proposed  ordinance  shows  that  it  has  for 
its  purpose  the  regulation  and  control  of  the  erection  of  advertis- 
ing structures,  signs  or  billboards  within  the  City  and  County  of 
San  Francisco  viewable  from  a  designated  "freeway."  A  verbatim  quote 
of  that  portion  of  the  ordinance  which  deals  with  the  prohibition  is 
as  follows : 

"Section  2,   ADVERTISING  STRUCTURES  PROHIBITED  ADJACENT 
TO  FREEWAYS,  No  advertising  structure,  billboard  or  sign 
shall  be  erected,  constructed,  relocated  or  maintained  in 
the  City  and  County  of  San  Francisco: 

"(a)   If  such  advertising  structure,  billboard  or 

sign  is  designed  to  have  or  has  the  advertis- 
ing thereon  maintained  primarily  to  be  viewed 
from  a  freeway;  or 

"(b)   If  such  advertising  structure,  billboard  or 
sign,  because  of  its  location,  size,  nature 
or  type,  constitutes  or  tends  to  constitute 
a  hazard  to  the  safe  and  efficient  operation 
of  vehicles  upon  a  freeway,  or  creates  a  con- 
dition which  endangers  the  safety  of  persons 
or  property  thereon. 

"When  any  advertising  structure,  billboard  or  sign 
is  located  or  intended  to  be  located  within  200  feet  of 
the  edge  of  the  right-of-way  of  a  designated  freeway  so 
that  the  advertising  thereon  is  visible   from  the  said 
freeway,  it  shall  be  deemed  to  be  maintained  primarily 
to  be  viewed  therefrom.  The  Director  of  Planning,  the 
City  Engineer  and  the  Superintendent  of  Building  Inspection, 
Department  of  Public  Works,  shall  jointly  determine  whether 
or  not  any  existing  or  proposed  advertising  structure,  bill- 
board or  sign  is  in  conflict  with  the  provisions  of  this 
section," 
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Paraphrasing  the  language  quoted  above  in  the  proposed 
ordinance,  it  is  evident  that  the  purpose  of  the  ordinance  is  to 
make  restrictions  upon  the  use  of  certain  premises  upon  which  here- 
tofore advertising  structures,  billboards  or  signs  may  have  been 
permitted  in  the  City  and  County  of  San  Francisco.  This  appears  quite 
clearly  from  the  wording  of  the  ordinance,  where  it  specifically  pro- 
hibits the  erection  of  advertising  structures,  billboards  or  signs  if 
they  are  designed  primarily  to  be  viewed  from  freeways,  and  further 
prohibits  their  erection  if  their  location,  size,  nature  or  type  con- 
stitutes or  tends  to  constitute  a  hazard  to  the  operation  of  vehicles 
upon  freeways,  or  if  their  maintenance  creates  a  condition  which 
endanger  the  safety  of  persons  or  property  thereon*  Then  the  ordi- 
nance continues  further,  and  provides  that  if  the  prohibited  struc- 
tures are  erected  within  200  feet  of  the  edge  of  the  right-of-way  of 
a  designated  freeway  so  that  the  advertising  thereon  is  visible  from 
the  said  freeway  they  shall  be  deemed  to  be  a  structure  forbidden 
under  paragraph  (a)  of  Section  2  quoted  above.  This  is  definitely  a 
restriction  and  prohibition  against  the  use  of  a  premise  (and  consti- 
tutes a  zoning  matter)  such  as  Is  contemplated  to  be  referred  under 
Section  117 »  supra. 

In  the  course  of  the  discussions  that  have  taken  place 
since  this  ordinance  was  proposed,  a  good  deal  of  the  emphasis  of 
the  arguments  was  placed  upon  the  fact  that  that  portion  of  Section 
117  quoted  supra  required  that  the  ordinance,  before  it  could  be 
referred  to  the  City  Planning  Commission,  must  not  only  regulate 
the  use  of  the  premises,  but  must  also  classify  the  property  into 
a  district  or  zone  for  such  purposes.  I  am  of  the  opinion  that  the 
use  of  the  conjunction  "and"  as  used  in  this  sentence  of  Section  117 
does  not  require  such  a  legislative  interpretation;  i.e.,  that  both 
of  these  conditions  must  exist  before  the  seotion  is  effective. 

The  basis  of  this  conclusion  is  predicated  upon  the  well- 
recognized  principle  of  law  that  whenever  it  is  necessary  to  arrive 
at  the  evident  intent  of  a  statute,  the  courts  will  substitute  "and" 
for  "or"  and  vice  versa  (See  23  Cal.  Jur.  736-738,  Bianco  v.  Ind. 
Aoc.  Com..  2l\.   Cal.  2d  581|>  151+  Pac.  2d  0*06 ),  American  Jurisprudence 
has  aptly  summarized  this  rule  in  50  Am.  Jur.  267-8  as  follows: 

"The  popular  use  of  'or'  and  'and'  is  so  loose,  and  so 
frequently  inaccurate,  that  it  has  infeoted  statutory 
enactments.  For  this  reason,  their  strict  meaning  is 
more  readily  departed  from  than  that  of  other  words. 
In  this  respect,  it  is  clear  that  the  courts  have  power 
to  change  and  will  change  'and'  to  'or'  and  vice  versa, 
whenever  such  conversion  is  required  by  the  context,  or 
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is  necessary  to  harmonize  the  provisions  of  a  statute 
and  give  effect  to  all  its  provisions,  or  to  save  it 
from  unconstitutionality,  or,  in  general,  to  effectuate 
the  obvious  intention  of  the  legislature.  ..." 

50  Amer.  Jur.t  pp.  267-8 

If  the  conclusion  were  to  be  accepted  that  "and"  as  used  in 
the  paragraph  under  discussion  must  be  read  as  oonjunative  and  that 
both  of  the  regulations,  one  concerning  the  use  of  the  premises  and 
the  other  the  zoning  of  the  premises  for  that  purpose,  must  be 
present  before  a  legislative  referral  could  be  made  under  Section  117* 
supra,  the  result  would  be  to  nullify  the  effectiveness  of  the  sec- 
tion. Many  regulations  and  limitations  on  the  use  of  property  contain 
no  reference  to  any  classification  of  the  property  into  a  zone  or  dis- 
trict, and  need  contain  no  such  classification  of  the  property  into  a 
zone  district  to  be  effective.  This  section  must  be  read  as  disjunc- 
tive so  as  to  provide  that  if  the  purpose  or  intent  of  any  ordinance 
Is  to  l)   classify,  regulate  or  control  the  height,  area,  bulk,  loca- 
tion or  use  of  any  building  or  buildings  or  premise  or  premises,   or 
2)   classify  any  property  Into  any  district  or  zone  for  the  purpose  of 
the  regulation,  or  3)   establish  set-back  line  or  lines,  the  ordi- 
nance must  be  referred  to  the  City  Planning  Commission  for  a  report. 

This  conclusion  that  the  "and"  used  in  that  portion  of 
Section  117  under  consideration  should  be  read  as  "or"  is  further 
supported  by  a  reference  to  an  earlier  paragraph  In  Section  117  where 
the  following  language  appears:   "The  city  planning  commission,  from 
time  to  time,  shall  consider  and  hold  hearings  on  proposed  changes  in 
the  classification  of  the  use  to  which  property  in  the  city  and 
county  may  be  put,  and  the  establishment  or  changing  of  building  set- 
back lines,  in  either  case,  on  its  own  motion  or  on  the  application 
of  an  interested  property  owner."   (Emphasis  added.)   It  is  signifi- 
cant that  here  the  word  "and"  is  preceded  by  a  comma  just  as  is  found 
in  the  portion  under  discussion.   It  is  my  opinion  that  this  section 
must  be  read  in  the  disjunctive  in  order  that  the  proper  force  may  be 
given  to  the  section  of  the  Charter  under  consideration  which  would 
otherwise  appear  meaningless  and  difficult  to  administer. 

Section  117  of  the  Charter  comes  under  the  general  heading 
of  "City  Planning"  and  contains  a  recital  in  the  beginning  as  follows: 

"No  ordinance  shall  be  considered  by  the  supervisors, 
the  purpose  or  intent  of  which  is  the  classification, 
regulation  or  control  of  the  height,  area,  bulk,  location 
or  use  of  any  building  or  buildings,  or  premise  or  premises, 
and  classifying  any  property  into  any  district  or  zone  for 


OPINION  NO.  607 
September  22,  1952 
Page  6 

sueh  purposes,  or  establishing  a  set-back  line  or  lines 
along  any  street  or  portion  thereof  in  the  city  and  county 
without  being  first  submitted  to  the  city  planning  commis- 
sion for  report  and  recommendation*"   (Emphasis  added.) 

I  have  underlined  "purpose"  and  "intent"  because  they  are 
the  controlling  words  for  any  interpretation  of  the  balance  of  the 
section,  and  where  the  purpose  or  the  intent  is  to  1)   classify, 
regulate  or  control  the  height,  area,  bulk,  location  or  use  of  any 
building  or  buildings  or  premise  or  premises,  or  2)   classify  any 
property  into  any  district  or  zone  for  the  purpose  of  the  regulation, 
or  3)  establish  set-back  line  or  lines,  the  legislative  referral 
is  proper. 

Under  settled  principles  of  statutory  construction,  all 
sections  and  parts  of  sections  of  the  Charter  must  be  construed  to- 
gether, giving  effect,  as  far  as  is  possible,  to  all  sections  and 
parts  of  sections  so  as  to  harmonize  them  and  effectuate  the  legis- 
lative intention  as  expressed  therein.  A  reading  of  the  sections 
preceding  Section  117  definitely  establishes  the  fact  that  all 
matters  relating  to  zoning  are  delegated  to  the  City  Planning  Commis- 
sion. Further,  the  Commission  is  charged  with  the  duty  of  adopting 
and  maintaining  a  master  plan  for  the  City  and  County  of  San  Francisco, 
including  the  making  of  necessary  changes  therein,   It  is  evident 
then  that  the  purpose  of  the  legislative  referral  is  to  permit  the 
City  Planning  Commission  to  properly  carry  out  the  duties  withiwhich 
it  is  charged.  A  regulation  as  far  reaching  as  the  one  provided  for 
in  this  proposed  ordinance  could  have  a  decided  effect  upon  the 
master  plan  and  the  City  Planning  Commission  should  be  given  every 
opportunity  to  review  it. 

I  have  set  forth  the  above  provisions  of  the  Charter  and 
I  have  summarized  and  analyzed  the  pertinent  provisions  of  the  pro- 
posed ordinance  and  my  conclusion  is  that  it  was  properly  referred 
to  the  City  Planning  Commission  since  it  contained  legislation,  of 
a  zoning  matter,  dealing  with  the  limitation  and  regulation  of  the 
use  of  premises. 

The  basic  question  contained  in  your  request  deals  with  the 
number  of  votes  of  the  Board  of  Supervisors  that  would  be  necessary 
to  pass  or  adopt  this  proposed  ordinance  after  its  disapproval  by  the 
City  Planning  Commission.   I  advise  you  that  under  the  provisions  of 
Section  117  of  the  Charter,  which  section  of  the  Charter  is  here 
applicable,  it  will  require  a  two- thirds  vote  of  the  entire  membership 
of  the  Board  of  Supervisors  to  pass  or  adopt  the  proposed  ordinance. 

Respectfully  submitted, 
TO:   John  R.  MoGrath,  Clerk 
Board  of  Supervisors 
City  Hall  DION  R.  HOLM,  City  Attorney 

BJW 
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SUBJECT:   JURISDICTION  OP  BOARD  OP  SUPERVISORS  SITTING 

AS  A  BOARD  OP  EQUALIZATION  TO  REDUCE  OR  CANCEL 
ASSESSMENTS  CLAIMED  TO  BE  ERRONEOUS  OR  ILLEGAL. 

Gentlemen: 

I  have  your  request  for  an  opinion,    as   follows: 

REQUEST 

"By  direction  of  the  Finance  Committee  I  am  trans- 
mitting to  you  herewith  communication  from  Severson  & 
MoCallum,  on  behalf  of  the  Central  Credit  Company, 
concerning  the  assessment  levied  by  the  assessor  on 
personal  property  of  that  company. 

"The  assessor  reports  that  the  Board  of  Supervisors, 
whether  in  its  capacity  as  a  County  Board  of  Equalization 
or  not,  has  no  jurisdiction  to  review  or  change  the  assess- 
ments in  connection  with  which  complaint  is  made. 

"The  Finance  Committee  will  appreciate  it  if,  at 
your  early  convenience,  you  will  review  this  matter  and 
furnish  your  opinion  concerning  the  assessor's  represen- 
tation. 

"It  will  be  appreciated  if,  when  you  supply  your 
opinion,  you  will  return  the  attached  communication  for 
our  files." 

The  communication  attached  to  your  request  contains  a  pro- 
test of  the  assessment  levied  against  the  taxpayer  and  a  request  for 
an  equalization  and  correction  thereof  as  follows: 

"(a)   Cash  en  Hand:   The  Central  Credit  Company  dis- 
putes the  finding  of  the  County  Assessor  that  there  was 
approximately  $2,000.00  cash  on  hand  at  noon  of  March  3» 
1952.   Taxpayer's  count  of  its  cash  on  hand  indicated 
cash  of  approximately  $200.00  on  hand  at  such  time  in 
legal  tender  of  the  United  States  of  America.  The  Tax- 
payer is  Informed  and  believes  that  the  Assessor's  basis 
for  assessment  were  various  Items  of  checks  and  negotiable 
instruments  in  Taxpayer's  possession  at  such  time,  received 
by  Taxpayer  in  the  course  of  its  business  on  March  3>  1952. 
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Taxpayer  respectfully  urges  that  such  checks,  drafts,  and 
other  negotiable  instruments  are  mere  evidence  of  indebted- 
ness and  are  not  cash  and  that  therefore  the  Assessor  erred 
in  including  the  same  in  his  assessment, 

"(b)  The  Office  Furniture  and  Equipment;  Taxpayer 
respectfully  urges  that  the  assessment  of  office  furniture 
and  fixtures  of  2$%  of  its  original  cost  and  without  re- 
gard to  its  actual  value  is  capricious,  arbitrary  and  in 
violation  of  the  Constitution  and  the  Laws  of  the  State  of 
California  requiring  personal  property  to  be  assessed  on 
the  basis  of  its  actual  value. 

"(c)   Pledged  Property  in  Taxpayer's  Possession :   The 
Central  Credit  Company  is  both  a  licensed  pawn  broker  and 
a  licensed  personal  property  broker  under  the  Laws  of  the 
State  of  California.   In  conjunction  with  its  business  as 
a  pawn  broker,  Taxpayer  receives  personal  property  of  Its 
pawners  in  pledge  as  security  for  the  repayment  of  loans. 
Needless  to  say  as  the  pledgee  of  such  property  the  pawn 
broker  possesses  only  a  security  interest  therein  and  has 
neither  a  legal  nor  equitable  title  thereto  nor  any  bene- 
ficial interest  therein  other  than  to  retain  the  possession 
and  custody  of  such  property  as  security  for  the  repayment 
of  an  obligation. 

"In  the  property  statement  of  the  Central  Credit 
Company,  filed  under  oath  by  the  Taxpayer  as  required, 
Taxpayer  formally  protested  the  action  of  Russell  L. 
Wolden,  County  Assessor,  in  requiring  pawn  brokers  to 
list  pledged  property  in  their  possession  on  the  tax 
lien  date  and  further  protested  his  announced  intention 
of  assessing  such  property  to  the  pawn  broker. 

"The  Taxpayer  incorporated  in  the  said  property 
statement  two  supporting  schedules  indicating  in  one 
separate  schedule  property  in  its  possession  as  pledgee 
only,  and  in  which  it  had  no  legal  or  equitable  interest; 
and  in  the  other  schedule,  without  duplication,  additional 
pledged  property  in  its  possession  on  such  date  in  which 
it  possessed  no  legal  or  equitable  interest  was  listed  to- 
gether with  the  name  and  address  of  the  true  owner  of  such 
property  as  shown  on  Taxpayer's  records.   Taxpayer  is  in- 
formed that  the  County  Assessor  ignored  the  schedules  sub- 
mitted by  Taxpayer  and  assessed  all  of  such  property  to 
the  Taxpayer.   Taxpayer  respectfully  urges  that  this  assess- 
ment is  capricious,  arbitrary,  erroneous,  and  Illegal. 
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"(d)   Solvent  Credits;   Taxpayer  has  been  assessed  on 
the  basis  of  approximately  $14.60,000.00  of  solvent  oredits. 
Taxpayer's  pledge  loans  and  furniture  loans,  in  the  aggre- 
gate consisting  of  approximately  ^l|35>0OO.OO  of  such  amount, 
are  loans  made  by  Taxpayer  and  are  evidenced  by  promissory 
notes.  Taxpayer  respectfully  urges  that  the  Constitution 
and  Laws  of  the  State  of  California  draw  a  clear  distinc- 
tion between  notes  and  solvent  credits  and  that  notes 
receivable  of  this  type  are  not  subject  to  taxation  under 
the  Revenue  and  Taxation  Code  of  the  State  of  California." 

In  Its  meeting  held  on  July  21,  1952,  the  Board  of  Super- 
visors, sitting  as  a  board  of  equalization,  denied  the  protests 
contained  in  the  foregoing  paragraphs  (a),  (c)  and  (d)  on  the  basis 
of  lack  of  jurisdiction,  but  assumed  jurisdiction  to  aot  on  the 
protest  contained  in  paragraph  (b)  and  decided  this  protest  on  its 
merits. 

OPINION 

The  Board  of  Supervisors  sitting  as  a  county  board  of  equal- 
ization derives  its  fundamental  power  from  Article  XIII,  Section  9  of 
the  State  Constitution,  which  provides  in  part  as  follows: 

"...  The  boards  of  supervisors  of  the  several  counties 
of  the  State  shall  constitute  boards  of  equalization  for 
their  respective  counties,  whose  duty  it  shall  be  to  equal- 
ize the  valuation  of  the  taxable  property  in  the  county 
for  the  purpose  of  taxation  .  .  .  .  " 

In  discussing  the  powers  of  the  County  Board  of  Equaliza- 
tion under  the  foregoing  constitutional  provision,  the  law  is 
definitively  stated  in  Cal.  Jur.  Vol.  2l|,  pp.  229-30,  as  follows: 

"County  boards  are  given  the  power  ' to  equalize  the 
valuation  of  the  taxable  property  in  the  county,1  that  is 
to  say,  to  compare  the  individual  assessments  upon  the 
roll  one  with  another  and  make  them  equal  with  each  other 
and  equivalent  to  the  value  in  money  of  the  property 
assessed.   They  have  no  power  to  assess  or  reassess  prop- 
erty, but  hear  and  determine  whether  the  assessors  have 
impartially  performed  their  duties,  and  equalize  the 
valuations  made  by  them*  The  inquiry  is  confined  to  the 
question  of  the  proportionate  valuation  of  the  respective 
parcels  of  property  taxable  within  the  territory  concerned." 


• 
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In  applying  the  foregoing  definitive  exposition  of  the 
powers  of  the  Board  of  Supervisors  sitting  as  a  beard  of  equalization 
to  the  request  for  equalization  submitted  by  the  taxpayer.  I  conclude 
that  the  protests  set  forth  in  paragraphs  (a),  (c)  and  (d)  above 
quoted  do  not  concern  the  equalization  of  values  but  rather  in  effect 
amount  to  requests  for  cancellation  of  assessments  on  the  basis  that 
thsy  were  erroneously  or  illegally  levied  and  that  the  Board  *  sitting 
as  a  board  of  equalization,  acted  properly  in  denying  these  protests 
on  the  basis  of  lack  of  jurisdiction.  As  to  the  request  for  equaliza- 
tion contained  in  paragraph  (b),  as  this  protest  did  involve  the 
matter  of  proper  assessment  of  values  the  Board  acted  properly  in 
entertaining  jurisdiction  of  this  protest  and  deciding  it  on  its 
merits. 

Adverting  next  to  the  further  part  of  your  request  for  an 
opinion  embraced  within  the  following  underlined  portion  of  the 
clause,  "whether  in  its  capacity  as  a  County  Board  of  Equalization 
or  not,"  you  are  advised  that  the  Board  sitting  as  a  Board  of  Super- 
visors does  have  jurisdiction  to  hear  and  make  a  determination  on  an 
application  submitted  for  cancellation  of  an  uncollected  tax  on  the 
grounds  that  it  was  erroneously  or  illegally  assessed.   This  authority 
is  exercised  in  accordance  with  and  pursuant  to  the  provisions  of 
Section  i+986  of  the  Revenue  and  Taxation  Code,  which  provides  in  part 
as  follows: 

"All  or  any  portion  of  any  uncollected  tax,  penalty, 
or  costs,  heretofore  or  hereafter  levied,  may,  on  satis- 
factory proof,  be  canceled  by  the  auditor  on  order  of  the 
board  of  supervisors  with  the  written  consent  of  the 
district  attorney  if  it  was  levied  or  charged: 

... 

"(b)  Erroneously  or  illegally. 
... 

"No  cancellation  under  subparagraphs  (b),  (e),  (f), 
or  (g)  of  this  section  shall  be  made  In  respect  of  all  or 
any  portion  of  any  tax,  or  penalties  or  costs  attached 
thereto,  collectible  by  county  officers  on  behalf  of  a 
municipal  corporation  without  the  written  consent  of  the 
city  attorney  thereof." 

Section  ij.802  of  the  Revenue  and  Taxation  Code  provides  that 
"district  attorney"  as  used  In  the  foregoing  section  "means  the  civil 
legal  adviser  of  the  board  of  supervisors"  which  is  the  City  Attorney 
in  this  jurisdiction. 
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You  are  thus  advised  In  connection  with  your  inquiry  as 
submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TJB 


TO:   Board  of  Supervisors  of  the 

City  and  County  of  San  Francisco 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 
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SUBJECT:  COMPENSATION  BENEFITS,  CIVIL  DEFENSE 
VOLUNTEER  WORKERS 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"I  desire  to  issue  a  directive  to  all  of  our  divisions 
out] ining  procedures  to  be  followed  by  any  Civil  Defense 
volunteer  worker  injured  while  attending  authorized  train- 
ing or  during  actual  disaster  work.   It  is  my  understand- 
ing of  the  law  that  as  we  are  an  accredited  disaster 
council  (see  State  Eulletin  2\\   and  2Lj.a  enclosed),  all  of 
our  people  are  covered  by  the  Disaster  Service  Worker 
Section  of  the  State  of  California  Labor  Code. 

"We  believe  that  the  simplest  way  of  handling  it  would  be 
to  have  the  injured  person  given  immediate  emergency  treat- 
ment in  the  closest  emergency  hospital,  and  then  to  allow 
him  to  seek  his  medical  treatment  from  the  personal  physi- 
cian of  his  choice,  filing  claim  for  the  expenses  from  the 
State  Compensation  Insurance  Fund,  I4.3O  McAllister  Street, 
San  Francisco.   Reports  of  the  treatment  should  be  made  to 
the  State  Compensation  Insurance  Fund  by  the  personal  phys- 
ician, 

"Will  you  please  let  me  have  your  opinion  on  this  matter  at 
an  early  date.   It  is  further  my  understanding  that  the 
Disaster  Council  should  make  a  report  direct  to  the  State 
Compensation  Insurance  Fund  at  the  time  of  the  occurrence 
of  the  accident, 

"It  is  my  understanding  that  the  only  benefits  that  the 
disaster  worker  may  obtain  because  of  the  injury  during 
training  or  during  a  disaster  period  is  that  provided  by 
the  Labor  Code  of  the  State  of  California.   This  is  a  very 
important,  point  to  most  of  our  people,  and  I  would  desire 
to  issue  a  directive  covering  all  details  as  soon  as 
possible. 

"I  have  informally  discussed  this  matter  with  Mr.  Leland 
Guth  of  the  San  Francisco  City  Employees  Retirement  System." 
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OPINION 

Compensation  benefits  for  disaster  service  workers  are  pro- 
vided for  and  are  governed  bv  the  provisions  of  the  Labor  Code. 

Section  3211.92  provides  in  part: 

"'Disaster  service  worker1  includes  volunteer  civil 
defense  xjorkers  and  also  includes  any  unregistered 
person  impressed  into  service  during  a  state  of 
extreme  emergency  by  a  person  having  authority  to 
command  the  aid  of  citizens  in  the  execution  of 
his  duties." 

Section  lf35l  provides: 

"Except  as  provided  in  this  chapter,  a  disaster 
service  worker  and  his  dependents  shall  have  no 
right  to  receive  compensation  from  the  State, 
from  the  disaster  council  with  which  he  is  reg- 
istered ,  or  from  the  county  or  city  which  has 
empowered  the  disaster  council  to  register  him 
and  direct  his  activities,  for  an  injury  arising 
out  of  and  occurring  in  the  course  of  his  activ- 
ities as  a  disaster  service  worker,," 

Section  14-352  further  provides: 

"Compensation  provided  by  this  division,  as 
limited  by  the  provisions  of  this  chapter,  is 
the  exclusive  remedy  of  a  disaster  service  worker, 
or  his  dependents,  for  injury  or  death  arising  out 
of  and  in  the  course  of  his  activities  as  a  dis- 
aster service  worker  as  against  the  State,  the 
disaster  council  with  which  he  is  registered,  and 
the  county  or  city  which  has  empowered  the  disas- 
ter council  to  register  him  and  direct  his  activities. 
Liability  for  the  compensation  provided  by  this 
division,  as  limited  by  the  provisions  of  this 
chapter,  is  in  lieu  of  any  other  liability  whatso- 
ever to  a  disaster  worker  or  his  dependents  or  any 
other  person  on  the  part  of  the  Scate,  the  disaster 
council  with  which  the  disaster  service  worker  is 
registered,  and  the  county  or  city  which  has  empower- 
ed the  disaster  council  to  register  him  and  direct 
his  activities,  for  injury  or  death  arising  out  of 
and  in  the  course  of  his  activities  as  a  disaster 
service  worker." 
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Section  i|353  provides: 


"Compensation  shall  be  furnished  to  a  disaster 
service  worker  for  any  injury  suffered  either 
within  or  without  the  State  arising  out  of  and 
occurring  in  the  course  of  bis  activities  as  a 
disaster  service  worker,  and  for  the  death  of  any 
such  worker  if  the  injury  proximately  causes  death, 
in  those  cases  where  the  following  conditions 
concur: 

"(a)  Where,  at  the  time  of  the  injury  the 
disaster  service  worker  is  performing 
services  as  a  disaster  service  worker, 
and  is  acting  within  the  course  of  his 
duties  as  a  disaster  service  x^rorker. 

"(b)  Where  at  the  time  of  the  injury  the 

disaster  council  with  which  the  disaster 
worker  is  registered  is  an  accredited 
disaster  council. 

"(c)  Where  the  injury  is  proximately  caused  by 
his  service  as  a  disaster  service  worker, 
either  with  or  without  negligence. 

"(d)  Where  the  injury  is  not  caused  by  the 
intoxication  of  the  injured  worker. 

"(e)  Where  the  injury  is  not  intentionally 
self-inflicted." 


Section  I4.381  provides: 

"The  California  State  Disaster  Council  and  the  State 
Compensation  Insurance  Fund  (hereafter  referred  to 
as  the  Slate  Fund)  shall  enter  into  an  agreement 
requiring  the  State  Fund,  as  adjusting  agent,  to 
adjust  and  dispose  of  claims  and  furnish  compensa- 
tion to  disaster  service  workers  and  their  depend- 
ents.  The  agreement  shall  authorize  the  State  Fund 
to  make  all  expenditures,  including  payments  to 
claimants  for  compensation  or  for  the  adjustment 
or  settlement  of  claims." 
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Section  I4.383  provides: 

"An  accredited  disaster  council,  and  the  county  or 
city  which  has  empowered  the  di&aster  council  to 
register  and  direct  activities  of  the  disaster  ser- 
vice workers,  automatically  become  parties  to  the 
agreement  upon  the  disaster  council  becoming  an 
accredited  disaster  council." 

It  is  clear  from  reading  Sections  ij-3^1  and  lj.3!?2  that  a  dis- 
aster service  worker  has  no  right  to  compensation  other  than  that 
provided  by  the  Labor  Code  and  your  understanding  is  correct  relative 
to  this  matter. 

As  an  accredited  disaster  council  it  is  equally  clear  that 
under  the  provisions  of  Section  1+353  all  disaster  service  workers 
registered  with  your  disaster  council  are  covered  by  the  compensation 
provisions  of  the  Labor  Code  relating  to  disaster  service  workers, 
subject  however  to  the  conditions  set  forth  in  Section  I|353  thereof. 

The  Labor  Code  is  silent  as  to  the  orocedure  to  be  followed 
to  obtain  the  benefits  provided  for  disaster  service  workers.  You 
are,  therefore,  advised  to  follow  that  procedure  outlined  in  para- 
graph entitled;   "Administration  -  Procedure  to  Obtain  Benefits," 
Bulletin  2i|(c),  State  of  California,  office  of  Civil  Defense.   I 
have  been  advised  by  the  State  Compensation  Fund  that  report  of  injury 
should  be  made  on  newPorm  67  "Disaster  Service  or  Civilian  Defense," 
and  submitted  in  accordance  with  the  instructions  thereon.   It  is 
suggested  that  you  consult  with  the  State  Compensation  Fund  for 
further  information  relative  to  procedural  questions  connected  with 
this  matter. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

JC 

To:   A.  G.  Cook,  R.  Adm.  (Ret.) 

Director>  Disaster  Council  and  Corps. 
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SUBJECT:   THE  PARKING  AUTHORITY:  -  EMPLOYEES  INCLUDED 

UNDER  SOCIAL  SECURITY  ACT  -  NOT  A  PROPRIETARY 
FUNCTION. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  members  of  the  Parking  Authority,  at  their 
meeting  held  last  week,  authorized  the  employees  attached 
to  this  office  to  negotiate  a  contract  with  the  Director 
of  Finance,  State  of  California,  and  Federal  Security  Admin- 
istrator of  the  United  States  to  provide  for  Old  Age  and 
Survivor  insurance  coverage. 

"As  you  know,  the  1950  amendments  to  the  Social 
Security  Act  as  embodied  in  Sections  13775  through  13781 
of  the  Government  Code  of  the  State  of  California  make: 
possible,  for  the  first  time,  the  coverage  of  State  and 
local  government  employees  under  the  Old  Age  and  Sur- 
vivors insurance  provision  of  the  Social  Security  Act. 

"The  employees  of  the  Parking  Authority  are  ex- 
pressly prohibited  from  enjoying  the  benefits  of  the 
Retirement  System  of  the  City  and  County  of  San  Francisco 
by  Resolution  No.  9126,  and  amended  by  Resolution  No. 
9283,  activating  the  Parking  Authority  of  the  City  and 
County  of  San  Francisco  and,  for  this  reason,  the  members 
of  the  Authority  feel  that  the  staff  of  the  Authority 
should  be  given  the  opportunity  to  receive  benefits  of 
the  Social  Security  Act,  as  amended. 

"Under  this  Act,  as  amended,  employees  of  the 
State  and  local  governments  are  classified  by  coverage 
groups.  Among  those  groups  are  'all  employees  of  the 
State  performing  services  in  connection  with  a  proprie- 
tary function, « 

"The  Parking  Authority  respectfully  requests 
your  opinion  as  to  whether  the  Parking  Authority,  under 
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its  present  operation,  is  exercising  a  proprietary- 
function  as  o'tlined  in  the  Social  Security  Act  and  em- 
bodied in  Sections  13775  through  13781  of  the  Government 
Code  of  the  State  of  California*" 

OPINION 

The  insurance  system  of  the  Federal  Social  Security  Act 
was  extended  by  1950  amendment  to  cover  "services  performed  by  in- 
dividuals as  employees  of  a  state  or  any  political  subdivision 
thereof,"  when  a  state  requests  an  agreement  with  the  Social  Secur- 
ity Administration  and  when  the  services  performed  by  employees 
fall  within  the  definition  of  a  "coverage  group"  as  defined  in  the 
Act.   (Section  2l8  of  Title  II  of  the  Social  Security  Act) 

Subdivision  2  of  Section  218(2) (b)  defines  "political  sub- 
division" as  follows: 

"The  term  'political  subdivision'  includes  an 
instrumentality  of  (A)  a  State,  (B)  one  or  more  poliTI- 
cai  subdivisions  of  a  State,  or  (G)  a  State  and  one  or  more 
of  its  political  subdivisions." 

Subdivision  5  of  Section  218(2) (b)  defines  a  "coverage 
group"  as  follows: 

"The  term  'coverage  group'  means  (A)  employ- 
ees of  the  State  other  than  those  engaged  in  performing 
service  in  connection  with  a  proprietary  function;  (B) 
employees  of  a  political  subdivision  of  a  State  other 
than  those  engaged  in  performing  service  in  connection 
with  a  proprietary  function;  (C )  employees  of  a  State 
engaged  in  performing  service  in  connection  with  a 
single  proprietary  function;  .  .  .  #" 

Sections  13775  to  13789  of  the  Government  Code  of  the 
State  of  California  set  forth  the  procedure  whereby  a  "public  agency" 
may  apply  for  the  execution  of  an  agreement  by  the  state  with  the 
Social  Security  Administration.   Section  13775,  subdivision  (b) 
provides  that  the  term  "coverage  group"  has  the  meaning  given  that 
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term  by  the  provisions  of  Section  218  of  Title  II  of  the  Social  Secur* 
ity  -Act  and  applicable  federal  regulations  adopted  pursuant  thereto • 

Parking  Authority  is  "political  subdivision"  of  state « 

The  Parking  Authority  is 'an  "instrumentality  of  the  State." 

The  Parking  Authority  of  the  City  and  County  of  San  Fran- 
cisco was  created  pursuant  to  the  provisions  of  the  Parking  Law  of 
19i^9  (Streets  and  Highways  Code,  Section  32^00)  and  commenced  oper- 
ation by  authority  of  Resolution  No.  9126  (Series  of  1939)  adopted 
October  3,  19U-9  by  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco.  A  Parking  Authority  is  designated  under  the  pro- 
visions of  state  law  as  a  "public  body  corporate  and  politic" 
(Streets  and  Highways  Code,  Section  32650)  and  its  powers  are  defined 
rnder  th6  provisions  of  the  state  law,   (Streets  and  Highways  Code, 
Section  32801,  et  seq. )  The  Parking  Law  of  19^9  defines  an  author- 
ity to  be  a  "state  public  body"  (Streets  and  Highways  Code,  Section 
32512), 

Therefore,  the  employees  of  the  Parking  Authority  of  the 
City  and  County  of  San  Francisco  are  "employees  of  a  political  sub- 
division of  a  state"  within  the  meaning  of  the  Social  Security  Act. 

Parking  Authority  performs  "governmental  function." 

The  Parking  Law  of  19^9  declares  that  the  supplying  of 
additional  parking  facilities  and  performance  of  all  undertakings 
incidental  or  advantageous  thereto  are  "public  uses  and  purposes 
for  which  public  money  may  be  spent  and  private  property  acquired, 
and  are  governmental  functions."   (Section  32S>01,  Streets  and  High- 
ways Code)  Chapter  3,  of  the  Parking  Law  of  19i|-9,  sets  forth  the 
powers  which  a  parking  authority  may  exercise.  These  powers, 
among  others,  include:  purchase,  lease  or  sale  of  real  property; 
construction,  rent,  management,  or  operation  of  real  or  personal 
property  for  parking  purposes;  lease  of  space  for  purposes  inci- 
dental to  parking.   (Streets  and  Highways  Code,  Section  32802, 
et  seq* ) 

Resolution  No.  9126  (Series  of  1939)  of  the  Board  of 
Supervisors  (supra)  which  activitated  the  San  Francisco  Parking 
Authority  states  in  the  preamble  thereof,  as  follows: 
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"WHEREAS,  There  now  exist  in  the  City  and  County 
of  San  Francisco  serious  conditions  of  congestion  of 
street  traffic,  preventing  free  circulation  of  traffic, 
obstructing  access  to  and  use  of  both  public  and  private 
property,  increasing  traffic  hazards,  impeding  lapid  and 
effective  fighting  of  fires  and  the  disposition  of  polio© 
forces  and  endangering  the  public  peace,  health  and 
safety;  and 

"WHEREAS,  This  condition  is  caused  in  substantial 
part  by  insufficiency  of  space  or  accommodations  for  the 
parking  of  motor  vehicles  off  the  publio  streets?  and 

"WHEREAS,  The  supplying  of  additional  parking 
facilities  and  the  performance  of  all  undertakings  inci- 
dental or  advantageous  thereto  are  public  uses  and 
purposes  for  which  public  money  may  be  spent  and  private 
property  acquired  and  are  governmental  functions;  and 

"WHEREAS,  It  is  in  the  public  interest  that  work 
on  projects  for  such  purposes  be  commenced  as  soon  as 
possible  in  order  to  relieve  traffic  congestion;  •  •  •  ." 

Therefore,  the  employees  of  the  Parking  Authority  are  en- 
gaged in  performing  services  in  connection  with  a  governmental 
function. 

A  proprietary  function  undertaken  by  a  municipality  may 
be  defined,  generally  speaking,  as  a  business  undertaken  by  a  munic- 
ipality which  is  performed  usually  by  private  individuals,  and  which 
has  no  relationship  to  public  health  or  police  power.   It  is  dis- 
tinguished from  a  governmental  function  which  is  undertaken  by  a 
municipality  In  the  exercise  of  government,  such  as  police  protection, 
fire  prevention   and  health  preservation. 

The  Parking  Authority  of  the  City  and  County  of  San  Fran- 
cisco does  not  operate  any  parking  facilities.   It  acts  as  agent 
for  and  in  a  recommendatory  capacity  to  said  City  and  County.  There- 
fore, it  is  not  necessary  to  consider  the  question  whether  a  parking 
authority  which  operates  a  parking  facility  is  performing  a  pro- 
piretary  function.   The  Parking  Authority  at  the  present  time 
surveys,  plans  and  recommends  to  the  City  and  County  off-street 
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parking  sites  for  the  relief  of  traffic  congestion,  reduction  of 
traffic  hazards,  and  assistance  of  the  Police  and  Fire  Departments 
of  the  city.  The  purposes  for  which  the  Parking  Authority  was 
cr  ited  are  essentially  governmental  in  nature  and  the  work  under- 
taken is  governmental  in  character.   (General  Petroleum  Corp,  v»  Los 
Angeles,  22  Cal.  App,  (2)  332;  18  McQuillin  (3rd  Ed,)  25«). 

It  is  my  opinion,  therefore,  that  the  Parking  Authority 
does  not  perform  a  proprietary  function.   However,  the  Parking 
Authority  performs  a  governmental  function  and  the  officers  and  em- 
ployees come  within  the  purview  of  Subdivision  5  (B)  of  Section 
2l8(2)(b)  of  Title  II  of  the  Social  Security  Act  as  "employees  of 
a  political  subdivision  of  a  state  other  than  those  engaged  in 
performing  service  in  connection  with  a  proprietary  function." 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


TO'C 

To:      Tar king  Authority 

£00  Golden  Gate  Avenue 

San  Francisco  ?.,   California 


OPINION  NO.  611 
September  29,  1952 


SUBJECT:   POWERS  OP  DIRECTOR  OP  PROPERTY  IN  DISCIPLINARY 
PROCEDURES  UNDER  CHARTER  SECTION  15^:   WHETHER 
FINDINGS  OP  PACT  ARE  REQUIRED  IN  SUCH  DISCIP- 
LINARY PROCEDURES  UNDER  CHARTER  SECTION  l$l|.. 


Dear  Sir: 


I  have  received  your  following  request  for  opinion: 


REQUEST 

"I  understand  that  Mr.  Dal  Thompson  is  familiar;; 
with  the  action  of  Mr.  E  ugene  J.  Riordan,  Director  of 
Property,  in  suspending  Mr.  Lyle  R.Wood,  an  employeof 
his  department,  for  a  period  of  thirty  days  commencing 
on  the  26th  day  of  March,  1952,  on  evidence  elicited  at 
a  hearing  on  W ednesday,  April  2,  1952. 

"Mr.  Woods'  attorney,  Mrs.  Molly  H.  Minudri,  now 
writes  me  as  follows: 

•  We  refer  to  the  language  in  Section  l5l|.  there- 
of which  reads, 

"The  Civil  Service  Commission  shall  im- 
mediately be  notified  of  the  charges  when 
made,  of  the  hearing,  and  of  the  findings 
there  cii»M 

•In  your  letter  of  May  29,  1952,  you  state  that 
"Mr.  Riordan,  after  a  hearing,  suspended  the  employ- 
ee for  thirty  days,  an  action  that  would  imply  that 
he  found  him  guilty  of  the  charges  preferred  against 
him. " 

»A  finding  is  an  ascertainment  of  a  fact  by  the 
appointing  officer  as  a  result  of  a  hearing  on  the 
charges  preferred,  and  its  purpose  is  to  make  the 
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case  easily  reviewable  by  exhibiting  the  exact  grounds 
upon  which  the  determination  rests* 

•We  do  not  see  how  this  can  be  done  by  implication. 

'Please  understand  that  we  are  taking  this  matter 
up  with  you,  as  in  our  opinion  Riordan  acted  without 
authority  and  beyond  his  jurisdiction  as  he  is  not  the 
appointing  officer,  and  under  the  charter  we  can  only 
appeal  to  his  superior  officer  and  then  to  the  courts. t 

"Is  there  merit  in  Mrs.  Minudri ' s  contentions?" 

OPINION 

Your  foregoing  request  for  opinion  presents  two  questions 
for  analysis,  as  follows: 

1.  Does  the  Director  of  Property  possess  the  power 
to  conduct,  under  Section  iSh   of  the  Charter, 

a  disciplinary  procedure  against  a  subordinate 
in  the  Real  Estate  Department? 

2.  Does  said  Section  15I4.  require  findings  of  fact 
to  be  made  in  a  disciplinary  proceeding  conducted 
thereunder? 

In  resolving  the  first  issue  set  forth  above,  it  must 
initially  be  observed  that,  by  the  terms  of  Section  15U-*  "the  discip- 
linary powers  therein  provided  for  (aside  from  the  reviewing  powers 
given  the  Civil  Service  Commission)  are  given  only  to  an  "appointing 
officer." 

Of  significant  importance  herein  is  the  circumstance  that 
Section  91  of  the  Charter  recites  that 

"The  director  of  property  shall  be  the  head  of 
the  department  of  property."   (Emphasis  added) 
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Section  20  of  the  Charter,  titled  "Powers  and  Duties  of 
Department  Heads",  provides  in  part  as  follows: 

"SECTION  20.  Each  elective  officer  in  chargo 
of  an  administrative  office,  the  chief  executive  appoint- 
ed by  each  board  or  cominission,  the  controller,  the 
chief  administrative  officer,  and  each  department  head 
appointed  by  tho  chief  administrative  officer  shall  have 
the  powers  and  duties  of  a  department  head,  except  as 
otherwise  specifically  provided  in  this  charter. 

"Each  appointive  department  head  shall  be  im- 
mediately responsible  to  the  chief  administrative 
officer  or  the  board  or  commission,  as  the  case  may  be, 
for  the  administration  of  his  department,  and  shall  file 
an  annual  report  and  make  such  other  reports,  estimates 
and  recommendations  at  the  time  and  in  the  manner  required 
by  law,  or  as  required  by  the  chief  administrative  officer, 
board  or  commission. 

"He  shall  act  as  the  'appointing  officer'  under 
the  civil  service  provisions  of  this  charter  for  the 
appointing,  disciplining  and  removal  of  •  »  •  officers, 
assis bants  and  employees  •  •  .  •" 

As  pointed  out  by  my  Opinion  No.  612,  this  date,  the  Di- 
rector of  Property,  who  is,  as  noted  above,  designated  as  a  "depart- 
ment head"  by  Section  91 ,    is  an  officer  appointed  by  the  Chief  Ad-» 
ministrative  Officer  --  even  though  such  is  an  appointment  in  the 
classified  civil  service,   (See  Charter  Sections  20,  60,  6l.) 

The  expression  "He  shall  act  as  the  "appointing  officer" 
i  •  •  for  the  appointing,""cTisciplining  and  removal"  etc.,  found  in 
the  third  paragraph  of  Section  20,  as  noted  above,  refers  to  the 
various  heads  of  departments  enumerated  in  the  first  paragreph  of 
the  same  section,  as  also  noted  above,  in  short,  the  disciplinary 
procedure  powers,  together  with  all  other  powers  (and  duties)  de- 
clared in  Section  20,  run  to  "department  heads," 
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Thus,  and  since  I  conclude  that  the  Director  of  Property- 
is  a  department  head  within  the  meaning  of  Section  20,  and  an 
"appointing  officer"  for  the  purposes  of  disciplinary  procedures, 
within  the  meaning  of  that  same  section,  together  with  Section  15^, 
the  first  question  set  forth  hereinabove  must  be  answered  in  the  af- 
firmative. 

With  regard  to  the  second  issue  posed  in  your  request,  as 
paraphrased  by  my  question  "2"  above,  I  conclude  that  Section  15^4- 
does  not  require  that  findings  of  fact  be  made  by  the  hearing 
(appointing)  officer  to  support  his  disciplinary  action* 

It  must  be  noted  that  the  letter  received  by  you  from 
counsel  for  the  concerned  employee,  set  forth  in  full  above  in 
quoting  your  request,  misstates  the  portion  of  Section  lfjlj.  purported 
to  be  quoted.  The  applicable  portion  of  that  section  provides  that: 

"The  civil  service  commission  shall  immediately 
be  notified  of  the  charges  when  made,  of  the  hearing, 
and  of  the  finding  thereon,"   (Emphasis  added) 

The  employee's  counsel  has  set  forth  the  above  underscored 
word  as  "finding^";  but  nowhere  does  such  word,  i,  e,,  "finding_s" 
appear  in  the  section. 

It  is  evident  that  by  the  use  of  the  word  "finding",  the 
electorate  meant  simply  decision  or  judgment,  and  not  formal  findings 
of  fact  in  the  technical  legal  sense.  Such  conclusion  is  supported 
by  the  r  cpetition  of  the  word  "finding"  in  the  next  sentence  of  the 
section,  whereby  it  is  provided  that 


"The  finding  of  the  appointing  officer  shall  be 
>.nless,  ,  a  ,  the 
civTT  service  commission! 


final,  unless,  »  3    ,  the  •  •  •  employee  appeals  to  the 

n  TwTT     a  es-mrA  n  a      /%  rNwivn-i    con  r\Y\  _  " 


in  legal  parlance,  "judgments",  "decisions"  and  "orders" 
are  designated  as  "final",  but  such  parlance  does  not  include  usage 
of  such  expression  as  "final"  findings  of  fact.  Further,  there  is 
nothing  known  in  law  permitting  an  appeal  from  findings  of  factj 
but,  rather,  appeals  are  only  taken  from  final  judgments  or  orders. 
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in  the  last  sentence  of  Section  l51|  it  is  provided  as 
follows : 

"If  the  civil  service  commission  shall  reverse 
or  alter  the  finding  of  tne  appointing  officer  it  may,  in 
its  discretion,  order  that  the  employee  affected  .  »  •  , " 
(Emphasis  added) 

Similarly,  no  known  procedural  rule  of  law  recognizes  Suoh 
thing  as  "reversal"  of  a  finding  of  fact  in  appellate  review;  but, 
rather,  only  judgments  or  orders  are  reversed* 

All  of  the  above  points  to  the  validity  of  the  conclusion 
that  the  word  "finding",  as  used  in  the  section,  really  means 
"judgment"  or  "decision", 

With  regard  generally  to  the  matter  of  necessity  for  find- 
ings after  administrative  action,  it  seems  to  be  that  whether  find- 
ings of  fact  are  required,  and,  if  so,  the  character  of  detail  to 
be  observed  in  making  them,  depends  upon  the  content  of  the  statutory 
(or  constitutional)  provisions  creating  and  empowering  the  admini- 
strative tribunal  to  act.  (Swars  y.  Council  of  City  of  Vallejo,  33 
Cal.  (2d)  667;  2  Cal.  Jur.  (2d)  163?  Judicial  Council  Tenth  Biennial 
Report,  p»  120)7  Under  such  rule,  and  since,  as  above  noted,  Charter 
Section  \$l\.   contains  no  requirement  that  findings  of  fact  be  made 
by  the  appointing  officer,  it  follows  that  findings  of  fact  were  not 
required  in  the  proceeding  in  question. 

Further,  it  must  be  noted  that  California  follows  the  rule 
that  "in  connection  with  the  action  of  an  administrative  board,  the 
fact  that  certain  action  is  taken  or  recommendation  made  may  raise 
a  presumption  that  the  existence  of  the  necessary  facts  was  ascer- 
tained and  found."   (Swars  v.  Council  of  City  of  Vallejo,  supra; 
Cantrell  v.  Bd»  of  Supervisors,  b7  Cal,  App.  (2d)  l|.71). 

in  the  Swars  case,  supra,  involving  a  challenge  against  the 
dismissal  of  a  police  officer  after  administrative  hearing,  and  in 
which  attack  was  made  upon  such  hearing  under  a  claim  of  defect 
because  of  a  lack  of  findings  of  fact,  the  Court  said:   (p,  872) 
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"The  fact  that  the  commission  discharged  him  after 
a  hearing  raises  a  presumption  that  the  existence  of  the 
necessary  facts  was  ascertained  and  found  ,  ,  ,  •" 

In  the  Swara  case  the  empowering  statute  specifically  pro- 
vided for  "written  findings  and  conclusions"  (see  page  871)»  yet 
the  Court  expressed  the  rule  as  above  notoa  and  indicated  the  ap- 
plication thereof  to  the  case  then  under  consideration, 

in  light  of  the  wording  of  Section  l^i\.,  and  under  the 
authorities  above  discussed,  I  repeat  my  above  conclusion  that 
findings  of  fact  are  not  required  under  our  applicable  charter 
section,  * 

Accordingly >  you  are  advised  as  set  out  hereinabove  with 
regard  to  the  two  questions  proposed  by  you. 

Respectfully  submitted, 


WPB 

To:  Mr,  Thomas  A.  Brocks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,   California 


DION  R.    HOLM 
City  Attorney 


OPINION  NO.  612 
September  29,  1952 


SUBJECT:      NATURE   OP   POSITION   OP  DIRECTOR    OP   PROPERTY; 
WHETHER  CIVIL  SERVICE   OR  A    NON-CIVIL  SERVICE 
APPOINTMENT   CP  THE  CHIEF  ADMINISTRATIVE   OFFICER. 

Dear  Sir: 

I  have  received  your  following  request  for  opinion; 

REQUEST 

"As  a  result  of  a  disciplinary  action  taken  by 
the  Director  of  Property  involving  an  employe  of  his 
Department,  the  law  firm  of  Delany,  Pishgold  and  Minudri 
questions  the  Director  of  Property's  right  to  act  as  he 
did,  contending  that  the  Chief  Administrative  Officer 
is  the  appointing  officer  and  that  the  position  of  Di- 
rector of  Property  is  exempt  from  Civil  Service  under 
Section  60  of  the  Charter,  and  subject  to  appointment 
by  the  Chief  Administrative  Officer* 

"May  I  have  your  opinion  on  the  contention  that 
the  office  of  Director  of  Property  is  non-civil  service 
and  an  appointment  of  the  Chief  Administrative  Officer." 

OPINION 

It  is  my  opinion  that  the  position  of  Director  of  Property 
is  one  in  the  classified  civil  service  rather  than  a  non-civil 
service  appointment  of  the  Chief  Administrative  Officer. 

The  position  in  question  is  created  by  Section  91  of  the 
Charter.  By  virtue  of  the  comprehensive  provisions  of  Charter 
Section  lif2,  none  of  the  excluded  categories  of  positions  therein 
set  out  being  embracive  of  the  Director  of  Property  position,  the 
position  is  necessarily  included  within  the  classified  civil  service. 
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Section  61  of  the  Charter  places  the  Real  Estate  Department 
under  the  "direction"  of  the  Cnief  Administrative  Officer,  and  ■ 
Section  60  provides  to  the  Chief  Administrative  Officer  the  power 
to  "appoint"  the  beads  of  departments  under  his  control. 

When  said  Sections  lij.2.,  61  and  60  are  read  together,  a  s  is 
demanded  by  well  settled  principles  of  statutory  interpretation, 
it  is  evident  that  the  Chief  Administrative  Officer  has  been  given 
a  power  to  appoint  officers  in  each  category  of  service  --  i.  e», 
civil  service  as  well  as  non-civil  service.   It  will  be  noted  from 
a  reading  of  Section  61  that  certain  officers  within  the  power  of 
the  Chief  Administrative  Officer  to  appoint  are  declared  to  be  ap- 
pointed and  to  hold  office  "at  the  pleasure"  of  said  Chief  Admini- 
strative Officer.   (See  provisions  relating  to  Director  of  Finance 
and  Records,  Purchaser  of  Supplies,  Director  of  Public  works,  etc.) 
Such  is  a  clear  cut  and  express  exclusion  of  such  positions  from 
the  classified  ci\il  service  within  the  meaning  and  intendment  of 
the  excluded  category  "(5)"  of  Section  1J+2, 

While  Section  60  gives  the  Chief  Administrative  Officer  the 
power  to  appoint  the  Director  of  Property,  the  entire  department  of 
real  estate  being  under  the  direction  of  such  Chief  Administrative 
Officer  by  virtue  of  Section  6l,  it  is  to  be  noted  that  nowhere  in 
Section  61  is  the  Chief  Administrative  Officer  given  the  power  to 
remove  "at  his  pleasure",  the  Director  of  Property 0   The  clear  dif- 
ferences of  expression  used  in  Section  61  concerning  the  same  general 
subject  matter,  i.  e«,  the  nature  of  positions  of  the  various  of- 
ficers covered  therein,  compels  a  conclusion  that  the  charter  fram- 
6rs  intended  a  difference  of  status  to  exist  between  the  several 
appointees.   (McCarthy  v.  Bd.  of  Fire  Commissioners,  37  Cal.  App« 
k95)     That  comparison,  in  my  opinion,  compels  the  conclusion  that 
while  it  is  intended  by  Section  6l  to  exclude  certain  appointees 
of  the  Chief  Administrative  Officer  from  civil  service,  e«  g.,  those 
whom  he  may  remove  "at  his  pleasure",  it  is  equally  the  charter  in- 
tent that  those  appointees  whom  the  Chief  Administrative  Officer  is 
not  given  power  to  remove  "at  his  pleasure"  fall  clearly  within  the 
all-inclusive  provisions  of  Section  llj.2,  i.  e»,  they  are  civil 
service* 
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It  Is  to  be  observed  that  the  foregoing  conclusion  does 
not  interfere  with  the  power  given  the  Chief  Administrative  Officer 
by  Section  60,  i.  e.,  the  power  to  appoint  the  heads  of  those  de- 
partments over  which  ho  has  direction,  control  and  supervision* 

Accordingly,  you  are  advised  as  above  set  forth. 
Respectfully  submitted, 


DION  R,  HOLM 
City  Attorney 


WFB 

To:  Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


OPINION  NO.  613 
September  30,  1952 


SUBJECT:   MAY  BILLS  FOR  PRINTING  LETTER,  CIRCULATED  BY 
HEALTH  SERVICE  BOARD  IN  ANSWER  TO  CERTAIN 
ALLEGEDLY  FALSE  STATEMENTS  MADE  DURING  A 
HEALTH  SERVICE  SYSTEM  ELECTION  CAMPAIGN,  BE 
PAID  FROM  HEALTH  SERVICE  SYSTEM  FUNDS? 


Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"in  April  of  this  year  the  enclosed  letter 
bearing  the  signature  of  the  then  President  of  the 
Health  Service  Board  was  mailed  to  the  Health  Service 
employee-membership  on  the  premise  outlined  in  the 
preamble  thereof. 

"Payment  of  the  printing  bills  involved  in 
the  production  of  this  letter  has  been  withheld  by  the 
Controller. 

"Since  the  Health  Service  Board  had,  on  April 
29th,  1952,  approved  payment  of  these  bills,  in  the 
course  of  formally  approving  administration  and  medical 
disbursements  to  be  made,  it  now  finds  itself  in  need 
of  a  legal  opinion  as  to  whether  or  not  the  bills  in 
question,  viz: 

From  Flores  Press  for  printing  $306. I4.3 
From  National  Envelope  Corp.      69.22 

may  legally  be  paid  from  Health  Service  System  funds, 

"At  its  August  meeting  the  Health  Service 
Board  duly  and  regularly  passed  a  motion  to  request 
your  opinion  on  the  matter." 
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The  letter  you  enclose  is  dated  April  22,  1952,  and  is 
printed  on  a  Health  Service  System  letterhead,   it  reads  in  part  as 
follows: 

"Dear  Employee  Member: 

"At  the  present  time  there  is  a  Health  Service 
Board  election  being  conducted  by  the  Registrar  of  Voters. 
A  group  of  three  candidates,  out  of  the  fourteen  who  have 
filed,  have  distributed  literature  making  false,  malicious 
and  misleading  statements  against  the  Health  Service  Board. 

"Only  two  of  the  nine  members  of  the  Health 
Service  Board,  Norman  A.  Baker  and  Joseph  P.  Kelly,  are 
seeking  re-election  at  this  time.  Nevertheless,  the  false 
and  misleading  statements  are  not  confined  to  these  two 
candidates,  but  are  directed  against  the  Board  itself* 

"The  Health  Service  Board  is  entrusted  with  the 
proper  administration  of  the  Health  Service  System.  The 
Board  would  be  derelict  in  its  duty  to  the  Health  Service 
members  if  it  failed  to  reply  to  the  false  and  malicious 
statements  circulated  by  the  three  candidates.  These 
three  candidates  are  supported  principally  by  those  per- 
sons favoring  a  private  insurance  indemnification  plan 
over  the  present  System  as  well  as  by  those  employees  who 
are  not  members  of  the  Health  Service  System, 

"Below  are  listed  the  principal  false  and  mislead- 
ing statements  which  the  candidates  in  sympathy  with  the 
private  insurance  company  plan  have  made  against  the 
Health  Service  Board  and  the  answers  thereto,  showing  that 
the  statements  are  untrue  and  contrary  to  the  facts." 

Then  follow  seven  allegedly  false  and  misleading  statements 
which  had  been  made  during  the  course  of  the  campaign,  together  with 
answers  thereto.  The  letter  then  concludes: 

"As  it  will  be  noted  the  three  candidates  sympa- 
thizing with  the  private  insurance  company  plan  have  made  a 
series  of  false  and  misleading  statements  attacking  the 
Health  Service  Board,  but  without  making  any  constructive 
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criticism  which  would  be  of  benefit  to  the  members  of  the 
Health  Service  System.  The  statements  only  tend  to  create 
dissension  among  the  members  which,  in  the  end,  is  detri- 
mental to  the  Health  Service  System  and  all  of  the  members 
thereof*  The  Board  desires  constructive  criticism  from 
the  members  of  the  System." 

OPINION 

Whether  the  Health  Service  Board  had  authority  to  incur  and 
approve  such  bills  depends  on  the  powers  granted  it  by  Charter  section 
172.1.  These  powers  are  set  forth  in  subdivision  3  of  that  section. 
They  are  as  follows: 

"Subdivision  3.  The  board  shall  have  power: 

"(a)  By  a t wo-thirds  vote  of  the  entire  member- 
ship of  the  board  to  adopt  a  plan  or  plans  for  rendering 
medical  care  to  members  of  the  system,  or  for  the  in- 
demnification of  the  cost  of  said  care,  or  for  obtaining 
and  carrying  insurance  against  such  costs,  •  •  •  • 

"(b)  To  put  said  plans  into  effect  and  to  con- 
duct and  administer  the  same  and,  for  all  or  any  of  said 
purposes,  to  contract  therefor  and  use  the  funds  of  the 
system. 

"(c)   To  make  rules  and  regulations  for  the 
transaction  of  its  business,  the  granting  of  exemptions 
and  the  admission  to  the  system  of  persons  who  are  here- 
by made  members  thereof  and  such  other  officers  and  em- 
ployees as  may  voluntarily  become  members  of  the  system 
with  the  approval  of  the  board. 

"(d)  To  appoint  a  medical  director  and  such 
other  employees  as  may  be  necessary  •  •  •  • 

"(e)  To  make  provision  for  the  participation 
in  the  benefits  of  the  system  by  the  dependents  of 
members,  retired  municipal  employees  and  temporary  munic- 
ipal employees,  provided  that  such  participation  shall 
be  without  cost  to  the  city  and  county." 
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It  will  be  noted  that  the  power  to  expend  Health  Service 
System  funds  to  influence  an  election  for  membership  on  the  Health 
Service  Board  is  not  granted.  Nor  i3  the  Board  empowered  to  expend 
those  funds  to  answer  allegedly  false  charges  made  during  the  course 
of  such  an  election,  or  to  advocate  the  re-election  of  certain  in- 
cumbent Board  members,  or  to  defend  itself  against  false,  mislead- 
ing or  malicious  statements  of  third  persons. 

In  MINES  v.  DEL  VALLE,  201  Cal.  273>  it  was  held  that  the 
board  of  public  service  commissioners  of  the  City  of  Los  Angeles 
had  no  authority  to  expend  power  revenue  funds  of  the  city  (not 
derived  from  taxation)  upon  publicity  in  the  form  of  newspaper  ads, 
circulars,  and  posters,  addressed  to  the  voters  to  bring  about  ap- 
proval of  a  proposed  bond  issue  designed  to  enable  the  city  to 
enlarge  its  electrical  system  and  extend  its  electric  power  bus- 
iness. Among  other  things  the  Supreme  Court  held  (pp.  237-288): 

"As  already  stated,  we  find  nothing  either  in 
the  charter  of  the  city  or  in  any  statutory  enactment  or 
otherwise  which  confers  such  authority  upon  said  board 
of  public  service  commissioners.   Appellants  allege  that 
the  power  companies,  operating  competing  utilities  in 
said  city,  formed  a  large  part  of  the  opposition  to  said 
bond  issue  and  that  these  power  companies  employed  work- 
ers and  speakers  to  oppose  said  bonds;  furthermore,  that 
large  quantities  of  printed  matter  containing  misleading, 
deceptive  and  untruthful  reports  against  said  bond  issue 
were  disseminated  among  the  voters  of  said  city.  Ap- 
pellants therefore  seek  to  justify  the  expenditures  com- 
plained of  herein  by  asserting  that  the  same  were  necessary 
in  view  of  and  for  the  purpose  of  correcting  the  misin- 
formation disseminated  among  the  voters  of  said  city. 
The  possibility  that  these  conditions  might  arise  might- 
well  have  been  considered  by  the  f ramers  of  the  charter 
when  defining  and  limiting  the  powers  of  the  board  of 
public  service  commissioners  of  said  city  and  provisions 
might  have  been  made  therein  to  meet  such  conditions. 
But,  whether  considered  or  not,  it  is  apparent  to  us 
that  the  framers  of  said  charter  have  made  no  such  pro- 
vision. Therefore,  these  matters  can  have  no  controlling 
effect  upon  the  court  when  endeavoring  to  construe  the 
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terms  of  said  charter.   It  is  sufficient  to  show  that  the 
authority  claimed  by  the  board  of  public  service  commis- 
sioners to  make  such  expenditures  was  not  given  to  them 
by  any  express  provisions  of  the  charter,  nor  can  it  be 
implied  from  any  of  the  terms  thereof.  This  being  so, 
neither  said  board  nor  this  court  nor  any  other  court  can 
invest  said  board  with  the  authority  denied  it  by  the 
charter,  no  matter  how  desirable  or  necessary  it  may  be 
made  to  appear  that  said  board  should  be  invested  with 
such  authority*" 

It  is  elementary  that  "public  officers  and  municipal  boards 
must  keep  within  the  limits  of  their  power  as  prescribed  by  law#" 
(IRWIN  v.  COUNTY  OP  YUBA,  119  Cal.  68b,  690) 

It  is  accordingly  my  opinion  that  the  Health  Service  Board 
exceeded  its  authority  in  approving  payment  of  these  bills,  that 
they  may  not  be  legally  paid  from  Health  Service  System  funds,  and 
that  the  Controller  has  properly  withheld  their  payment. 

Respectfully  submitted, 


DION  R.    HOLM 

City  Attorney 


To:      Mr.  Allen  L.   Kilkeary, 

President,   Health  Service  Board 

61  Grove  Street 

San  Francisco  2,   California 


GEB 


OPINION  NO.  6U|. 
September  30,  1952 


SUBJECT:   MANDATORY  PROMOTIONAL  EXAMINATION  FOR 
CORONER  AND  PUBLIC  ADMINISTRATOR 


Gentlemen: 


This  office  is  in  receipt  of  a  request  for  an  opinion,  as 
follows: 

REQUEST 

"In  connection  with  forthcoming  civil  service  ex- 
aminations for  Class  B173  Public  Administrator  and  Class 
N10  Coroner,  the  Civil  Service  Commission  requests  the 
opinion  of  the  City  Attorney  on  the  following  query: 

"If  educational  and  experience  qualifications 
are  established  as  minimum  requirements  for  partici- 
pation in  these  two  examinations,  and  if  certain  class- 
ifications of  city  employees  could  reasonably  be  expect- 
ed to  possess  such  qualifications,  would  it  then  become 
mandatory  for  the  Civil  Service  Commission  to  administer 
such  examinations  as  promotional  examinations  in  accord- 
ance with  the  provisions  of  Section  II4.6  of  the  Charter?" 

OPINION 

That  part  of  Section  ltj.6  of  the  Charter  referred  to  in  your 
request  whioh  has  application  to  the  facts  presented  in  your  request, 
reads  as  follows: 


"Whenever  it  deems  it  to  be  practicable,  the 
commission  shall  provide  for  promotion  in  the  service 
on  the  basis  of  such  examinations  and  tests  as  the  com- 
mission may  deem  appropriate,  •  .  .  •"   (Emphasis  added) 

The  effect  of  this  first  sentence  is  to  give  full  dis- 
cretionary power  to  the  Ci*il  Service  Commission  to  determine  when 
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promotional  examinations  shall  be  given,  for  it  permits  the  Commis- 
sion to  give  these  examinations  whenever  "it  deems  it  to  be  prac- 
ticable," The  question  then  becomes  one  of  the  test  of  this 
practicability.   In  the  exercise  of  the  discretionary  power  vested 
in  it  by  this  section,  the  Civil  Service  Commission  cannot  act 
arbitrarily.   It  must  determine  whether  or  not  it  is  practicable 
to  give  a  promotional  examination,  and  then  upon  that  determination 
make  its  decision  accordingly • 

In  the  case  of  ALLEN  v.  McKINLEY,  18  Cal,  (2d)  697*  the 
Supreme  Court,  in  a  very  extensive  opinion,  discussed  thewholeo. 
question  of  the  application  of  Section  lif.6  to  promotive  examinations. 
The  portions  of  the  opinion  which  are  pertinent  to  this  discussion 
are  as  follows: 

"The  purpose  of  civil  service  is  twofold--to 
abolish  the  so-called  spoils  system,  and  to  increase  the 
efficiency  of  the  service  by  assuring  the  employees  of 
continuance  in  office  regardless  of  what  party  may  then 
be  in  power.  Efficiency  is  secured  by  the  knowledge  on 
th6  part  of  the  employee  that  promotion  to  higher  po- 
sitions when  vacancies  occur  will  be  the  reward  of  faith- 
ful and  honest  service.   Provisions  such  as  section  li|i> 
of  the  charter,  that  promotional  examinations  shall  be 
held  when  practicable,  are  intended  to  promote  efficiency 
among  public  employees©   (Citations  omitted)  Its  pro- 
visions are  mandatory,  and  must  be  complied  with, 

"Section  llj.6  of  the  charter,  supra,  constitutes 
a  limitation  on  the  discretion  of  the  Commission,  Where 
it  is  practicable  to  hold  a  promotional  examination,  such 
examination  must  be  given,  in  determining  whether  it  is 
practicable  to  give  such  an  examination  the  Commission 
has  not  an  uncontrolled  discretion*   If  such  an  examina- 
tion is  not  to  be  given,  a  valid  reason  why  not,  must 
exist,  VJhen  the  Commission's  action  is  challenged,  and 
the  petitioner  produces  a  prima  facie  case  that  a  pro- 
motional examination  is  practicable,  the  burden  is  on 
the  Commission  to  justify  its  aotion," 

I  am  of  the  opinion  that  this  decision  of  the  Supreme  Court, 
together  with  the  cases  of  PEOPLE  v.  ERRANT,  229  111.  £6,  82  N,  E. 
271,  and  PTACEK  v,  THE  PEOPLE,  1914-  111.  125,  62  N.  E.  530,  cited  and 
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quoted  with  approval  by  the  Supreme  Court,  sets  up  the  rule  of  law 
that  the  test  of  the  practicability  of  the  giving  of  the  promotive 
test  is  whether  or  not  there  exist  persons  within  the  city  service 
in  a  lower  class  or  classes  who  would  be  eligible  to  compete  in 
a  promotive  examination* 

Therefore,  if,  as  you  have  indicated  in  your  request, 
"certain  classifications  of  city  employees  could  reasonably  be 
expected  to  possess  such  qualifications"  as  would  be  established 
for  competitive  promotional  examinations  for  the  positions  in 
question,  I  am  of  the  opinion  that  these  examinations  for  such 
positions  must  be  promotional  examinations  pursuant  to  Section  II4.6 
of  the  Charter* 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Civil  Service  Commission 
151  City  Hall 
San  Pranoisco  2,  California 


BJW 


OPINION  NO.  615 
October  2,  1952 


SUBJECT:   DEATH  BENEFIT  RIGHTS  OF  CHILDREN  OF 
FIREMAN  WHO  DIED  INDUSTRIAL  DEATH; 
EFFECT  THEREON  OF  REMARRIAGE  OF  THE  WIDOW. 

Dear  Sir: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"In  the  administration  of  the  Retirement  System,  a  ques- 
tion has  arisen  about  the  rights  under  the  System,  of 
certain  children  under  sixteen  years  of  age,  whose  father, 
a  Fireman,  died  en  industrial  death,  and  whose  mother  has 
remarried,  while  in  receipt  of  the  resulting  death  allow- 
ance. Briefly,  the  facts  in  the  case  are  as  follows: 

"1.   John  W,  Walker  became  a  member  of  the  Retirement 
System,  as  a  Fireman  employed  in  the  San  Francisco 
Fire  Department  on  July  1,  19l|2.   His  membership  was 
based  on  Section  171  of  the  Charter,  which  is  only 
an  enabling  act,  and  on  the  provisions  of  Article  3» 
Part  I  of  the  Municipal  Code,  also  known  and  referred 
to  as  Ordinance  5561  (New  Series),  which  carried  into 
effect  the  provisions  of  Section  171« 

"2.   Mr,  Walker  suffered  an  injury  on  July  2lj.,  19kk> 
in  the  performance  of  his  duties  as  a  Fireman,  which 
caused  his  death  on  that  day.   In  due  course  Charlotte 
E,  Walker,  his  surviving  wife,  was  granted  a  death 
allowance  under  the  provisions  of  Section  261  of  the 
Municipal  Code,  to  start  July  25,  19UU-* 

"3,  The  allowance  was  paid  to  Mrs,  Walker  each  month, 
through  March  1952,   She  remarried  in  April,  1952, 
according  to  our  information,  the  exact  date  not  being 
available  here.   Under  Section  261  (b)  (3)  which  pro- 
vides that  'such  allowance  shall  be  continued  to  the 
widow  as  long  as  she  shall  live  or  until  her  remarriage', 
the  payment  of  the  pro  rata  allowance,  for  the  part  of  April 
prior  to  remarriage,  will  discharge  the  System's  liabil- 
ity to  Mrs.  Walker. 

"l|..  Mrs.  Walker  has  two  children,  whose  father  was  John 
W.  Walker,  and  who  are  under  the  age  of  sixteen  years, 
and  it  is  claimed  that  the  allowance  previously  paid  to 
the  mother,  should  be  continued  until  the  youngest  of 
these  children  attains  the  age  of  sixteen  years. 
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"In  addition  to  Section  171  of  the  Charter,  and 
Section  261,  Article  3,  Part  I  of  the  Municipal  Code, 
your  attention  is  called  to  Section  168.3  of  the 
Charter  which  became  effective  January  7»  19U-7 •  There 
is  a  question  as  to  whether  Section  168, 3  applies  to 
this  case,  particularly  in  the  light  of  your  Opinion, 
dated  March  3,  1914-8,  which  referred  to  the  application 
of  the  section  to  the  case  of  Joseph  F,  Connolly  who 
was  retired  for  disability  on  October  1,  1914-6  and  died 
October  13,  1914-7.  Section  168*3  makes  age  eighteen 
as  the  limit  to  which  allowances  are  paid  to  children, 
as  compared  to  age  sixteen  in  the  Municipal  Code. 

"Y  our  Opinion  is  requested  as  to  whether  the  children 
of  John  W,  Walker,  who  are  now  under  sixteen  years  of 
age,  are  entitled  to  the  continuance  of  the  death 
allowance  of  their  mother,  after  her  remarriage  on  the 
date  stated  above," 


OPINION 

Preliminarily,  and  in  response  to  your  question  concerning  the 
possibility  of  application  of  Section  168.3  of  the  Charter,  you  are 
advised  that  I  adhere  to  the  views  expressed  in  the  opinion  of  my 
predecessor,  dated  March  3,  19U-8,  to  which  you  have  made  reference. 
As  held  in  that  opinion,  the  provisions  of  said  Section  168.3  are 
not  retroactive,  but  only  prospective.   Since  Mr.  Walker  died  several 
years  (I9I4I4.)  before  the  effective  date  of  Section  168.3  (191+7) ,  and 
since  pension  benefits  are  measured  by  the  law  in  effect  when  the 
contingency  occurs  which  brings  thej*ight  to  pension  payments  into 
being  (O'DEA  v.  COOK,  176  Cal.  639),  Section  168.3  cannot  be  employed 
in  resolving  the  problem  posed  by  your  request  for  opinion.  Hence, 
the  only  law  applicable  is  Section  171  of  the  Charter  and  Section  261 
of  Article  3,  Part  I,  Municipal  Code, 

Since  Mr.  Walker  became  a  member  of  the  fire  department  after 
the  8th  day  of  January,  1932,  he  became  a  member  of  the  retirement 
system  pursuant  to  the  provisions  of  Charter  Section  171  as  supple- 
mented by  Ordinance  No,  5561  (New  Series).   That  ordinance  is 
codified  as  Article  3,  Part  1,  Municipal  Code,  Sections  200-267 
(hereinafter  referred  to  as  the  "Code"). 

Section  26l  of  the  Code,  in  subsection  "(a)"  thereof,  deals 
with  death  benefits  to  survivors  of  firemen  (and  policemen)  who 
entered  the  department  prior  to  January  8,  1932,  and  is  inapplicable 
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herein.   Any  rights  of  the  1'alker  children  must  be  determined  and 
governed  by  the  provisions  of  subsection  "(b)"  of  Section  261, 
wherein  it  is  provided  as  follows: 

"Upon  the  death  before  retirement,  if  such  death  be 
not  included  under  subsection  (a)  of  this  section,  of 
a  member  while  in  the  city-service,  or  within  four 
(ij.)  months  after  the  discontinuance  of  city-service, 
or  while  physically  or  mentally  incapacitated  for 
performance  of  his  duty,  if  such  incapacity  has  been 
continuous  from  discontinuance  of  city-service,  the 
Retirement  System  shall  be  liable  for  a  death  benefit, 
which,  if  an  amount  be  due  under  subdivision  (3)  of 
this  subsection,  and  if  there  be  a  surviving  wife  or 
surviving  children,  shall  be  paid  in  monthly  install- 
ments and  to  the  surviving  wife  and  children  as  pre- 
scribed therein,  otherwise  such  death  benefit  shall  be 
paid  to  his  estate,  or  to  such  person  having  an  insurable 
interest  in  his  life  as  he  has  nominated  or  shall  nominate 
by  written  designation  duly  executed  and  filed  with  the 
Retirement  Board,  and  such  death  benefit  shall  consist  of: 

"(1)  his  accumulated  contributions,  and  in 
addition  thereto, 

"(2)   an  amount  equal  to  the  compensation  earnable 
by  him  during  the  six  (6)  months  immediately  preceding 
his  death,  but  such  compensation  esrn«ble  for  any  month 
shall  not  exceed  Five  Hundred  ($500.00)  Dollars,  and 
if  such  member  be  a  member  under  Sections  168  or  171 
of  the  Charter,  and  if  such  death,  in  the  opinion  of 
the  Retirement  Board,  be  the  result  of  bodily  injury 
sustained  while  in  the  performance  of  duty,  in  addition 
thereto, 

"(3)   an  amount  sufficient,  when  added  to  the  amounts 
provided  in  the  next  preceding  subdivisions  (l)  and  (2), 
to  provide,  when  applied  according  to  mortality  tables 
adopted  by  the  board,  a  monthly  death  benefit  allowance, 
equal  to  one-half  (1/2)  of  the  monthly  compensation 
earnable  by  such  member  during  the  ten  (10)  years  immed- 
iately preceding  his  death,  to  be  paid  to  the  surviving 
wife  to  whom  said  member  was  married  prior  to  sustaining 
the  said  injury,  to  continue  as  long  as  she  shall  live  or 
until  her  remarriage;  or  if  there  be  no  widow,  or  if  the 
widow  die  before  any  child  of  such  deceased  member  shall 
have  attained  the  age  of  sixteen  (16)  years,  then  to  his 
child  or  children  under  said  age  collectively,  to  continue 
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unt 11  every  such  child  dies  or  attains  said  age.   If 
payment  of  the  allowance  be  stopped  because  of  remarriage 
of  the  widow  or  attainment  of  the  age  of  sixteen  (16) 
years  by  a  child,  before  the  sum  of  the  monthly  payment 
made  shall  equal  the  sum  of  the  amounts  provided  in  the 
next  preceding  subdivisions  (1)  and  (2),  then  an  amount 
equal  to  the  difference  between  said  sums  shall  be  paid 
in  one  (1)  amount  to  the  remarried  widow,  or  if  there  be 
no  widow,  to  the  surviving  children  of  the  deceased  mem- 
ber, share  and  share  alike;" 

The  problem  presented  in  your  request  is  fundamentally  colored 
by  the  principle,  well  settled  in  this  state,  that  pension  laws  are 
to  be  liberally  construed  so  as  to  give  full  effect  to  the  beneficent 
purpose  which  foundations  such  legislation,   (McKDAG  v.  BD.  OS   PEN« 
SION  COMMRS.,-21  Cal.  (2)  386;  CASSERLY  v.  OAKLAND,  215  Cal.  600; 
O'DEA  v.  COOK,  176  Cal.  659;  DORNELL  v,  RETIREMENT  BOARD,  72  Cal. 
App.  (2)  197;  CORDELL  v.  LOS  ANGELES,  67  Cal.  App.  (2)  257;  BRANT 
v.  RETIREMENT  BOARD,  57  Cal.  App.  (2)  721) 

In  the  CORDELL  case,  supra,  the  Court  concisely  stated  the 
principle  as  follows:   (at  page  266) 

"... .Pension  provisions  in  our  laws  are  founded  upon 
sound  public  policy  and  with  the  objects  of  protecting, 
in  a  proper  case,  the  pensioner  and  his  dependents 
against  economic  Insecurity.   In  order  to  confer  the 
benefits  intended,  such  legislation  should  be  applied 
fairly  and  broadly."   (emphasis  added) 

It  is  my  view  that  the  issue  herein  must  be  resolved  in  favor 
of  survival  of  the  pension  to  the  children  of  Mr.  Walker  under  16 
years  of  age,  or  to  any  such  individual  child  until  he  reaches  that 
age.   Such  conclusion  is  believed  compelled  by  the  holding  in  FILIAN 
v,  CITY  OF  LONG  BEACH,  109  A.C.A.  653. 

Therein  a  fireman  suffered  an  industrial  death.  He  ]e  ft 
surviving  his  wife  and  two  children  under  18  years  of  age.  The 
widow  was  awarded  and  paid  a  pension  pursuant  to  the  following 
provisions  of  the  City  Charter:  (as  set  forth  in  the  opinion  at 
page  65^) 
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"  (1+)  Vhenever  any  member  of  the  »«.Fire  Department 
shall  die  as  a  result  of  an  injury  received  during  the 
performance  of  his  duty,  •,«  then  an  annual  pension 
shall  be  paid  in  equal  monthly  installments  to  his 
widow,  or  child  or  children,  or  dependent  parent  or 
parents,  in  an  amount  equal  to  one-half  (1/2)  of  the 
salary  attached  to  the  rank  or  position  which  such 
deceased  person  held  in  such  department  at  the  time 
of  his  death  •  ••   Said  pension  shall  be  paid  to  the 
widow  during  her  lifetime,  and  thereafter  to  any  child 
or  children  surviving  her,  or  to  his  child  or  children 
should  there  be  no  widow,  until  such  child  or  children 
shall  have  attained  the  age  of  eighteen  years,  or  to 
his  dependent  parent  or  parents  during  their  lifetime 
or  during  such  dependency,  should  there  be  no  widow  or 
child.  Provided,  however,  that  no  widow  of  a  pensioner 
shall  be  entitled  to  a  pension-  unless  she  shall  have 
been  married  to  such  deceased  pensioner  at  least  one 
year  prior  to  the  date  of  his  death;  and  provided  fur- 
ther, that  if  such  widow,  child  or  children,  shall  marry, 
then  the  pension  paid  to  the  person  so  marrying  shall 
cease;  and  provided  further,  that  should  the  dependency 
of  such  parent  or  parents  terminate,  then  the  pension 
paid  to  such  dependent  parent  or  parents  shall  cease •" 

The  widow  then  remarried,  and  the  city  refused  to  continue  the 
pension  payments  to  the  Pilian  children.  The  trial  court,  in  a  man- 
date proceeding,  held  the  children  to  be  entitled  to  such  pension, 
and  the  city  appealed.   In  affirming  such  judgment,  the  District 
Court  «f  Appeal,  after  setting  forth  in  its  opinion  the  concerned 
charter  provisions  above  described,  said  the  following  concerning  the 
interpretation  to  be  given  thereto: 

"Appellants  are  not  disputing  the  right  of  the  former 
Mrs.  Filian  to  a  pension  as  the  widow  of  Elmer  J»  Pilian 
from  October  9»  191+6,  to  the  date  of  her  remarriage  on 
December  9,   19l+8t  They  point  out,  however,  that  the  said 
charter  provision  contains  no  express  authority  for  the 
payment  of  a  pension  to  the  minor  children  upon  the  re- 
marriage of  the  widow.   Appellants  concede  the  general 
rule  to  be  that  all  pension  laws  shall  be  liberally  con- 
strued to  carry  out  their  beneficent  purposes.   However, 
they  assert  that  even  the  rule  of  liberal  construction 
does  not  permit  an  interpretation  of  said  charter  which 
would  give  these  minor  children  pension  benefits;  that 
such  an  interpretation  would  in  effect  rewrite  the  pro- 
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vision  and  confer  benefits  not  contemplated  by  the 
charter  framers. 

"These  contentions  are  not  well  founded.   It  is  obvious 
that  the  purpose  of  the  section  is  to  make  provision  for 
the  support  of  the  dependents  of  deceased  firemen  who 
come  within  its  terms.  The  first  sentence  fixes  the 
amount  of  the  pension,  names  the  relationships  that 
are  entitled  to  benefits,  and  fixes  the  order  of  their 
participation  therein.   Contingencies  and  limitations 
are  then  provided.  First,  the  pension  is  to  be  paid  to 
the  widow  during  her  lifetime  and  thereafter  to  any  child 
or  children  surviving  her  until  they  have  reached  18 
years  of  aget  But  in  the  event  there  is  no  widow  or 
child  the  pension  shall  be  paid  to  his  dependent  parent 
or  parents.  If,  however,  the  widow  remarries  she  is  nf 
longer  entitled  to  the  pension  for  she  is  no  longer  a 
dependent.   If  a  child  marries  before  reaching  lo  he  is 
no  longer  eligible  for  benefits  since  presumably  there 
is  no  longer  dependency.   If  the  dependency  of  a  parent 
terminates  he  then  ceases  to  receive  benefits.  This 
pattern  demonstrates  that  relationship  and  dependency 
are  the  basic  factors  in  determining  who  is  entitled  to 
pension  benefits.  When  the  widow  of  a  deceased  fireman 
remarries  she  acquires  the  right  to  support  from  her  new 
husband  and  hence  loses  any  claim  for  further  pension 
benefits.  But  the  fireman's  children  are  not  s?  for- 
tunate for  their  stepfather  is  under  no  legal  obligation 
to  provide  for  them.   (CIV.  CODE,  §209;  Ex  PARTE  CAR- 
PENTER, 21  Cal.  App.  2d  658  ^70  P.  2d  222/.)   They  are 
still  the  dependent  children  of  the  deceased  fireman  and 
entitled  to  the  same  pension  benefits  they  would  have 
received  if  their  mother  had  died.   Thus  to  construe  the 
section  gives  it  a  practical  and  reasonable  operation  in 
line  with  its  obvious  purpose," 

There  is  no  essential  difference  between  the  charter  provisions 
involved  in  the  Filian  case  and  those  of  Section  261(b)(3)  of  our 
Municipal  Code;  excepting  the  differences  in  the  age  limits  regarding 
pension  survival  to  minor  children  and  the  fact  that  the  Long  Beach 
charter  gave  survival  rights  to  dependent  parents,   Neither  expressly 
provides  for  survival  of  pension  to  minor  children  in  the  event  of 
the  remarriage  of  the  widow,  but  both  provide  for  such  survival  of 
pension  to  minor  children  in  the  event  of  death  of  the  widow,   Each 
is  clearly  framed  and  patterned  upon  a  premise  of  dependency--!, e, , 
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benefits  are  to  run  to  legal  dependents.   In  law,  the  lot  of  the 
minor  children  is  unchanged  by  their  mother's  remarriage,  for  her 
husband  is  not  legally  bound  to  maintain  and  support  such  children. 
(CIVIL  CODE,  Sec.  209;  EX  PARTE  CARPENTER,  21  Cal.  App.  (2)  658) 
The  legislative  reason  for  survival  provisions  in  the  event  of 
death  of  the  widow,  as  set  up  in  the  Code,  exists  with  equal  force 
in  the  event  of  remarriage  of  the  widow* 

Thus,  on  the  basis  of  the  necessity  for  a  broad  and  liberal 
construction  of  pension  laws,  as  compelled  by  preponderating  Cali- 
fornia case  authority,  and  upon  the  further  basis  of  the  holding  in 
favor  of  the  minor  children  in  the  Filian  case,  which  I  conceive  to 
be  one  four-square  with  our  instant  case  on  both  fact  and  law,  I  am 
moved  to  advise  you  that  the  minor  children  of  Mr.  Walker  are  en- 
titled to  the  pension  received  by  their  mother  before  her  recent 
marriage, 

Your  request  does  not  disclose  the  respective  ages  of  the 
two  children,  but  only  that  they  are  "under  the  age  of  sixteen 
years."   If  they  are  twins,  their  rights  to  pension  paynents  will 
terminate  together — i.e.,  the  day  upon  which  they  reach  16  years  of 
age.   Otherwise,  when  the  elder  of  them  reaches  such  age,  the  entire 
pension  sum  is  to  be  paid  to  the  younger;  and  such  payments  are  to 
be  continued  until  such  child  reaches  16  years  of  age. 

You  have  also  made  supplemental  inquiry  concerning  the 
possible  effect,  as  perhaps  creating  a  double  liability  of  the 
system,  of  the  last  sentence  of  paragraph  "(3)">  subsection  (b )  of 
Section  26l,  as  above  set  forth  in  full.  That  is,  you  view  the 
•closing  transaction'  feature  as  possibly  susceptible  of  an  inter- 
pretation demanding  payment  of  the  'closing'  amount  to  the  remarried 
widow,  with  a  right  in  the  surviving  children  under  sixteen  to 
continued  pension  payments.   I  do  not  so  interpret  the  involved 
provisions  of  the  ordinance. 

It  must  be  observed  that  said  last  sentence  provides  for 
the  closing  payment  to  the  remarried  widow  only  "if  payment  of  the 
allowance  be  stopped  .  .  .  ."  because  of  (l)  remarriage  of  the 
widow  or  (2)  attainment  of  the  age  of  sixteen  by  the  child  (or 
children,  under  the  advice  given  above.)   Under  the  advice  given 
in  response  to  your  principal  question  herein,  payment  of  the  allow»- 
ance  would  not  'be  stopped'  upon  remarriage  of  the  widow  so  long 
as  a  child  (or  children)  under  sixteen  yet  lived;  but,  rather,  such 
payment  would  continue  to  the  child  (or  children).  Thus,  the 
remarried  widow  would  not  be  entitled  to  such  closing  payment,  so 
there  is  no  requirement  for  any  double  responsibility  of  the  system. 
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However,  if  such  child  or  children  under  sixteen  should  die  before 
the  payments  to  such  child  or  children  reach  an  amount  equal,  when 
coupled  with  those  made  to  the  widow  before  remarriage,  to  the 
aggregate  of  accumulated  contributions  plus  the  six  month  death 
benefit,  the  (remarried)  widow  would  be  entitled  to  the  closing 
payment,  as  provided  in  said  last  sentence  of  the  paragraph. 
If  such  (remarried)  widow  be  then  deceased,  such  closing  payment, 
if  any  payment  be  due  under  the  last  sentence,  would  go  to  any  and 
all  children  of  the  deceased  member,  in  equal  shares,  regardless 
of  the  age  of  such  children. 

Accordingly,  you  are  advised  as  set  forth  above. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

WEB 


To:   Mr.  Ralph  R.  Nelson 
Consulting  Actuary 
Retirement  Board 
i|60  McAllister  Street 


OPINION  NO.   616 
October  1I4.,  1952 


SUBJECT:   MAY  A  MEMBER  OP  THE  RETIREMENT  SYSTEM  RECEIVE 
HIS  PENSION  IN  AN  AMOUNT  ADMITTEDLY  DUE,  WHILE 
PURSUING  HIS  CLAIM  TO  A  GREATER  ALLOWANCE? 


Dear  Sir: 

I  desire  herein  to  supplement  my  opinion  to  you  dated 
August  13,  1952  (No.  ^93). 

OPINION 

In  my  opinion  of  August  13,  1952  (No.  593),  I  stated  that 
the  local  law  contemplates  the  allowance  of  only  a  single  pension. 
I  am  still  of  that  opinion,  but  wish  to  amplify  my  previous  advice 
with  the  following  observations: 

This  single  pension  requirement  does  not  preclude  the 
Retirement  Board  from  paying  a  retired  employee  those  benefits  which 
it  deems  the  retired  employee  is  entitled  to  receive  as  and  for  his 
pension. 

Any  additional  financial  benefits  which  may  later  be  de- 
termined by  a  court,  or  the  Retirement  Board  itself,  as  due  the  re- 
tired employee  under  his  pension,  do  not  constitute  a  new  or  differ- 
ent pension.   It  is  one  and  the  same  single  pension  that  is  involved, 
with  the  monetary  benefit  simply  corrected  to  reflect  the  true  and 
correct  amount  of  money  the  retired  employee  was  always  entitled  to 
receive  as  his  pension. 

The  Retirement  Board,  before  making  any  payment  of  a  pen- 
sion where  there  is  any  issue  over  the  actual  benefit  to  which  the 
retired  employee  is  entitled,  should  enter  into  a  stipulation  or 
agreement  with  the  recipient  to  the  effect  that  any  and  all  pension 
benefits  received  prior  to  the  final  determination  of  the  issue 
shall  be  offset  against  the  benefits  which  may  finally  be  determined 
by  a  court,  or  by  the  Retirement  Board  itself,  as  due  the  retired 
employee  under  his  pension.   Such  device  would  remove  the  possibil- 
ity of  collection  by  the  employee  of  double  pension  benefits  in  the 
event  of  his  success  in  litigation.   It  was  such  a  possibility  which 
I  envisioned  and  sought  to  remove  by  my  advice  of  August  13,  1952. 

You  are  therefore  advised  that  the  retirement  system  may 
pay  (and  a  retired  employee  may  receive  without  waiving  any  rights) 
a  pension  in  an  amount  admittedly  due,  while  the  retired  employee 
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is  claiming  or  litigating  his  claim  of  right  to  receive  additional 
financial  benefits  under  his  pension. 


Respectfully  submitted, 


NSW 


To:  Supervisors: 


DION  R.  HOLM 
City  Attorney 


Lewis 

McCarthy 

Mead     and 

Clerk  of  the  Board. 


OPINION  NO*  617 
October  20,  1952 


SUBJECT:   RETIRED  CHIEF  ALBERT  J.  SULLIVAN 
—PARTICIPATION  IN  LOCAL  POLITICS 


Dear  Sir: 
follows: 


This  office  Is  in  receipt  of  your  request  for  opinion  as 

REQUEST 


"A  request  has  been  made  by  Mr.  William  L. 
Henderson,  Personnel  Director  and  Secretary  of 
the  Civil  Service  Commission  that  this  department 
investigate  an  alleged  violation  of  the  provisions 
of  Section  157  of  the  Charter  of  the  City  and 
County  by  former  Chief  Albert  J,  Sullivan  of  this 
department  as  described  in  the  attached  copy  of  Mr. 
Henderson's  letter. 

"It  is  a  matter  of  record  in  this  department 
that  on  January  21,  191+8,  Chief  Sullivan  was  re- 
tired on  pension  on  account  of  disability  incurred 
in  performance  of  duty  and  no  disability  leave  has 
been  granted  to  him  by  this  department  subsequent 
to  January  21,  19^8. 

"It  has  heretofore  been  our  interpretation  of 
related  Charter  provisions  that  members  of  this 
department  after  retirement  either  for  full  time  ©f 
service  or  disability,  cease  to  be  subject  to  fire 
department  authority  and  disciplinary  action,  par- 
ticularly in  view  of  the  fact  that  the  powers  to 
grant  retirements  and  under  certain  circumstances 
to  order  restoration  to  active  duty  of  retired  mem- 
bers are  all  vested  In  the  San  Francisco  City  and 
County  Employees  Retirement  System  and  not  in  the 
fii*e  department. 

"Would  you  therefore  kindly  advise  me  whether 
or  not  this  department  has   the  responsibility  and 
the  authority  to  enter  upon  an  investigation  of  the 
aforementioned  complaint? 
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(Attached  Letter) 

"Edward  P.  Walsh,  Chief  of  Department 
San  Francisco  Fire  Department 
2  City  Hall 
San  Francisco 

"Dear  Chief  Walsh: 

"We  are  enclosing  a  copy  of  a  letter  which  has 
been  received  by  President  Walsh  of  this  Commission 
from  the  President  of  the  League  of  Women  Voters  of 
San  Francisco,  We  send  you  also  a  copy  of  our  reply. 

"Prior  to  the  reoent  election,  paid  newspaper 
advertisements  announced  that  former  Chief  Albert 
Sullivan  would  introduce  one  of  the  candidates  for 
Mayor  at  one  or  more  political  rallys  or  radio  talks. 
It  is  our  understanding  that  former  Chief  Sullivan 
is  on  disability  leave  and  as  such  has  the  right  and 
in  fact  the  duty  to  resume  his  regular  civil  service 
position  in  the  department  should  he  recover  from  his 
existing  disability. 

"Under  these  conditions  it  appears  that  Section 
157  of  the  Charter  would  prohibit  political  activity 
for  or  against  a  candidate  for  a  political  office. 
We  understand  of  course  that  members  of  the  Police 
and  Fire  Departments  are  not  governed  by  the  provi- 
sions of  Section  l$k   of  the  Charter  and  that  disci- 
plinary actions  involving  members  of  the  Police  and 
Fire  Departments  are  subject  to  the  provisions  of 
Section  155  of  the  Charter. 

"In  order  that  we  may  advise  the  League  of  Women 
Voters  we  would  appreciate  receiving  from  you  such 
information  as  you  can  give  us  regarding  this  matter. 

"Very  truly  yours , 

"CIVIL  SERVICE  COMMISSION 

"/s/  William  L.  Henderson 
Personnel  Director  and  Secretary." 
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OPINION 


Section  157  of  the  Charter  provides  as  follows: 

"SECTION  157.  Active  participation  in  city  and 
county  politics,  relative  to  the  election  or  appoint- 
ment of  public  officials,  by  civil  service  employees 
and  eligibles  of  the  city  and  county,  is  subversive  of 
the  best  interests  of  the  merit  system  and,  therefore, 
persons  holding  positions  in  the  classified  civil  service 
or  on  eligible  lists  for  such  positions  shall  take  no 
active  part  in  such  political  campaigns,  or  in  soliciting 
votes,  or  in  levying,  contributing  or  soliciting  funds 
or  support,  in  each  case  for  the  purpose  of  favoring  or 
hindering  the  appointment  or  election  of  candidates  for 
city  and  county  offices.  Violation  of  the  provisions 
of  this  section  shall  be  deemed  an  act  of  insubordination 
and  considered  good  cause  for  suspension  or  dismissal 
from  position  or  removal  from  eligible  list." 

There  would  seem  to  be  no  question  that  retired  Chief 
Albert  J,  Sullivan  is  not  an  employee  of  the  City  and  County  of  San 
Francisco.   Section  169  of  the  Charter  provides  in  part  as  follows: 

"Any  member  of  the  fire  department  who  shall  become 
physically  disabled  by  reason  of  any  bodily  injury 
received  in  the  performance  of  his  duty  may  be  retired 
from  service  on  satisfactory  proof  thereof.   The  retire- 
ment board,  by  unanimous  vote,  may  retire  from  service 
any  aged,  disabled  or  infirm  member  of  the  fire  depart- 
ment who  has  arrived  at  the  age  of  sixty  years  and  who 
has  completed  twenty  years  of  continuous  service  as  a 
member  of  the  department  next  preceding  such  age  who 
may  be  ascertained  to  be,  by  reason  of  such  age,  infirm- 
ity or  other  disability  unfit  for  the  performance  of 
his  duties." 

Under  the  foregoing  language  of  Section  169,  Former  Chief  Sullivan 
is  now  actually  retired  from  service  and  hence  cannot  be  said  to  be 
an  employee  subject  to  the  provisions  of  Section  157* 

It  is  likewise  clear  that  Chief  Sullivan  is  not  an 
"eligible"  within  the  meaning  of  that  term  as  used  in  Section  157. 
You  will  note  that  the  Charter  section  in  the  opening  lines  declares 
political  activity  by  "employees  and  eligibles"  to  be  subversive  of 
the  best  interests  of  the  merit  system  and  then  goes  on  to  state 
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that  "therefore  persona  holding  positions  in  the  classified  civil 
service  or  on  eligible  lists  for  such  positions"  shall  not  engage 
in  the  specified  activities.   The  eligible  lists  mentioned  are  the 
eligible  lists  created  by  the  Civil  Service  Commission  after  exam- 
ination as  provided  in  Section  li;5  of  the  Charter  and  it  is  obvious 
that  the  term  "eligibles"  refers  to  those  persons  on  such  eligible 
lists.   Chief  Sullivan  is  not  a  person  on  such  an  eligible  list  and 
while  it  is  possible  that  he  may  ultimately  be  reappointed  to  his 
position  should  his  disability  cease,  such  reappointment  will  be 
made  by  virtue  of  the  specific  provisions  of  Section  169  of  the 
Charter.   Until  such  disability  ceases,  Chief  Sullivan  is  ineligible 
for  reappointment  to  his  position,  so  in  no  sense  of  the  term  is  he 
an  eligible  within  the  meaning  of  Section  157 • 

You  are  therefore  advised  that  it  is  my  opinion  that  you 
do  not  have  the  responsibility  or  the  authority  to  enter  upon  an 
investigation  of  the  complaint  set  forth  in  your  letter. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


JPM 

TO:   San  Francisco  Pire  Department 

Attention:  Edward  P.  Walsh,  Chief 


OPINION  NO.  618 
October  20,  1952 


SUBJECT:  CAN  THE  RECREATION  AND  PARK  COMMISSION  LEGALLY 
RENT  STALLS  AT  THE  POLO  STABLES  IN  GOLDEN  GATE 
PARK  TO  PRIVATE  HORSE  OWNERS? 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"This  office  is  in  receipt  of  a  request  from  a 
private  individual  for  permission  to  keep  two  horses 
at  the  Polo  Stables  in  Golden  Gate  Park. 

"While  no  mention  was  made  of  a  rental  charge  for  the 
stabling  of  horses,  the  Commission  assumes  that  the 
individual  would  expect  to  pay  a  nominal  fee. 

"The  Polo  Stables  are  occupied  for  about  six  months 
during  the  year  by  horses  belonging  to  the  polo  players 
participating  in  regular  weekly  games.   During  the  re- 
maining six  months'  period  these  stalls  remain  empty* 
Therefore,  it  would  not  be  possible  to  offer  a  continuing 
year-round  stall  rental  to  individual  horse  owners,  but 
rental  would  be  limited  to  a  six  months'  period. 

"The  Commission  wishes  to  be  advised  as  follows:   Can  the 
Commission  legally  rent  stalls  at  the  Polo  Stables  in 
Golden  Gate  Park  to  private  horse  owners?" 

OPINION 

My  opinion  to  the  Recreation  and  Park  Commission  dated 
February  23,  1951  (No.. 332)  is  a  complete  answer  to  your  present 
inquiry,   I  then  advised  you  that  your  Commission  could  not  stable 
two  horses  at  the  West  End  Stables  in  Golden  Gate  Park  for  the 
S.P.C.A.,  as  this  would  be  illegally  turning  over  Park  and  Recrea- 
tion property  and  facilities  to  private  parties  for  their  private 
use.   My  opinion  of  November  2,  1951  (No.  l\5&)   to  the  effect  that 
a  lease  with  the  Equestrian  Foundation  Inc#,  a  non-profit  corpora- 
tion, permitting  it  to  erect  stables  facilities  in  Golden  Gate  Park, 
would  be  legal  is  quite  consistent  with  the  above  mentioned  prior 
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opinion  in  view  of  the  fact  that  the  proposed  stable  facilities 
of  the  Equestrian  Foundation  Inc.  were  to  be  erected 

"for  the  benefit  of  all  equestrian  minded  persons 
of  the  City  and  County  of  San  Francisco  and  of  the 
public  generally  .... 

Here,  it  is  proposed  that  a  lease  be  executed  to  private 
individuals  over  an  extended  period  for  the  stabling  of  their  own 
private  horses  at  the  polo  stables  in  Golden  Gate  Park,  for  their 
own  private  benefit  and  convenience. 

In  the  light  of  my  prior  opinions,  as  heretofore  referred 
to,  you  are  advised  that  the  Recreation  and  Park  Commission  cannot 
legally  rent  the  stalls  at  the  polo  stables  in  Golden  Gate  Park 
under  the  conditions  and  circumstances  relating  to  your  inquiry  to 
private  horse  owners  for  their  own  private  benefit  and  convenience. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


NSW 

To:   Recreation  and  Park  Commission 
Attn:  Edward  A.  McDevitt, 
Secretary 


OPINION  NO.  619 
October  21,  1952 

SUBJECT:      SALVAGE  CORPS   PERSONNEL  IS  SUBJECT 

TO  CHIEF   OP  DEPARTMENT  UNDER  SECTION 
38.1  OP  THE  CHARTER, 

Dear  Sir: 

This  office  is  in  receipt  of  a  request  for  an  opinion  as 
follows: 

REQUEST 

"The  San  Francisco  Board  of  Pire  Commissioners 
requests  an  Opinion  relative  to  the  following: 

"The  Charter  of  the  City  and  County  of  San 
Francisco,  in  Section  38.1  thereof  prescribes: 

"'The  Personnel  of  said  Salvage  Corps  shall 
not  be  transferred  to  any  other  branch  or  division  of 
the  fire  department  but  shall  a  t  all  times  be  sub jeot 
to  the  orders  of  the  Chief  Engineer  of  the  department 
in  so  far  as  actual  service  is  concerned.'  (Underscor- 
ing ours) 

"The  question  is:  Does  the  term  'actual  serv- 
ice', as  used  in  this  paragraph,  limit  the  authority 
of  the  Chief  to  exact  compliance  with  his  orders  by 
the  personnel  of  the  salvage  corps  to  the  time  when 
the  said  personnel  is  engaged  in  work  at  fires,  or 
does  it  include  the  time  said  personnel  is  on  duty  in 
their  respective  firehouses  or  on  other  legitimate 
department  business?" 

OPINION 

The  Charter  section  dealing  with  the  acquisition  of  the 
Underwriters'  Corps  and  creating  the  Salvage  Corps  as  a  division  of 
the  Pire  Department  is  Section  38.1  of  the  Charter,  the  pertinent 
portions  of  which  read  as  follows: 
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"Section  38. 1.  There  is  hereby  created  in  the 
San  Francisco  Fire  Department  a  division  to  be  known  as 
the  salvage  corps. 

"The  duties  of  said  salvage  corps  shall  be  the 
protection  of  property,  during  the  period  of  any  fire 
and  immediately  after  said  fire,  from  damage  by  smoke, 
water  or  flames.  Said  salvage  corps  shall  be  under  the 
jurisdiction  of  the  fire  commission  of  the  City  and 
County  of  San  Francisco,  The  personnel  of  said  salvage 
corps  shall  not  be  transferred  to  any  other  branch  or 
division  of  the  fire  department  but  shall  at  all  times 
be  subject  to  the  orders  of  the  chief  engineer  of  the 
department  in  so  far  as  actual  service  is  concerned. 
The  personnel  of  said  salvage  corps  may  be  increased  in 
accordance  with  the  fiscal  and  budgetary  procedure  pro- 
vided for  in  the  charter,  but  members  of  any  other 
branch  or  division  of  said  fire  department  shall  not  be 
transferred  to  s  aid  salvage  corps  except  after  exam- 
ination and  certification  as  to  eligibility  by  the 
civil  service  commission,  *  .  •" 

It  will  be  noted  that  Section  38»1  of  the  Charter  places 
the  Salvage  Corps  under  the  jurisdiction  of  the  fire  commission,  and 
the  personnel  of  the  Salvage  Corps  under  the  Chief  Engineer  (now 
Chief  of  Department)  at  all  times  in  so  far  as  actual  service  is  con- 
cerned. 

Your  request  presents  the  question  of  the  meaning  of  the 
words  "actual  service"  in  the  phrase  "personnel  of  said  salvage 
corps  .  .  ,  shall  at  all  times  be  subject  to  the  orders  of  the 
Chief  Engineer  of  the  department  in  so  far  as  actual  service  is  con- 
cerned." 

I  am  of  the  opinion  that  the  words  "actual  service",  as 
used  in  said  Section  3Q»1»  mean  all  of  the  time  that  the  personnel 
of  the  Salvage  Corps  is  on  duty,  whether  the  members  are  on  duty  in 
their  respective  firehouses,  performing  duties  at  the  scene  of  a 
fire  or  performing  other  duties  as  members  of  the  Salvage  Corps • 

See  HEFFERNAN,  et  al.  v,  STATE  ex  rel  HOLLOWAY  (Ohio),  177 
N.  E.  I4.3 *  where  the  phrase  "actual  service"  was  used  in  connection 
I   with  pension  rights  of  a  policeman.  The  court  there  stated  at  page 
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"It  seems  to  us  that  the  words  'actual  service' 
.  .  *  are  descriptive  of  a  period  of  time,  and  do  not 
refer  to  what  the  policeman  is  doing  at  the  time  of 
death  .  .  .  ." 

To  restrict  the  meaning  of  the  words  "actual  service"  to 
the  period  when  the  personnel  of  the  Salvage  Corps  is  engaged  in  work 
at  fires  would  give  to  these  words  a  narrow  construction  which  would 
defeat  the  purpose  of  the  section,  and  lead  to  difficulty  of  admin- 
stration,  not  only  of  the  Salvage  Corps,  but  of  the  entire  fire  de- 
partment. 

Therefore,  I  advise  you  that  the  term  "actual  service",  as 
used  in  Section  38. 1  of  the  Charter,  must  be  interpreted  to  mean  all 
of  the  time  that  the  personnel  of  the  Salvage  Corps  is  on  duty, 
whether  in  the  firehouse,  engaged  in  work  at  fires  or  other  official 
business. 

Respectfully  submitted, 


DION  R.  HOLM 

City  Attorney 


BJW 

To:   Mr.  Thomas  W.  McCarthy 
Secretary 

Board  of  Fire  Commissioners 
City  Hall 


Opinion  No.  620 
October  20,  1952 

SUBJECT:  INVALIDITY  OP  ORDINANCE  PERMITTING  PAYMENT  OP  NORMAL 
COMPENSATION  TO  CITY  OFFICERS  AND  EMPLOYEES  SERVING 
AS  JURORS  IN  COURT  OF  RECORD,  BASED  ON  LEAVE  OF  ABSENCE, 


Dear  Sir: 

This   office    is   in  receipt   of  your   request    for  an  opin- 
ion  as  follows:  REQUEST 

"The    Judiciary   Committee   of   the   Board  of  Supervisors 
has  under   consideration  a  proposed  charter   amendment 
which  would  permit   officers   and  employees   of   the   City 
and   County  of  San  Francisco   to  receive    their  normal 
compensation  as   such  while    rendering  service   as    jurors 
for  a  court   of  record.      A  copy  of    said  proposal   is 
attached  hereto. 

"The   Committee  respectfully  requests   that  you  furnish 
it  with  an  opinion  as   to   the   propriety  of   the   Board  of 
Supervisors'    enacting  an   ordinance   which  would  permit 
the    payment   of   compensation  under   such  circumstances, 
based  on   a  leave   of  absence   granted  the    officer   or 
employee,    in  lieu  of  making  provision  therefor  by 
charter  amendment," 

OPINION 

Section  15>3  of  the  charter  provides  that  leaves  of 
absence  to  officers  and  employees  of  the  City  and  County  of  San 
Francisco  shall  be  governed  by  rules  established  by  the  Civil 
Service  Commission.   Sections  15>3  and  l53»l  of  the  charter  pro- 
ceed to  make  specific  provisions  as  to  various  types  of  leaves 
of  absence  as  follows:   "to  leave  the  city,  to  take  a  position 
outside  the  city  service  ,  to  accept  other  positions  of  described 
types  in  the  city  service,  military  leave,  war  effort  leave, 
associated  types  of  leave  in  time  of  emergency,  leaves  due  to 
illness  and  disability  and  leaves  for  service  with  the  American 
Red  Cross". 
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Section  lf?0  of  the  charter  provides  as  follows: 

"No  officer  or  employee  shall  be  paid  for 
a  greater  time  than  that  covered  by  his 
actual  service." 

Section  llj.1  of  the  charter  provides  that  the  Civil 
Service  Commission  shall  adopt  rules  to  carry  out  the  Civil  Serv- 
ice provisions  of  the  charter  provided  that  such  rules  are  not  in 
conflict  with  the  charter  itself. 

It  is  thus  evident  that  the  authority  of  the  Civil 
Service  Commission  to  provide  by  rule  for  leave  of  absence  of 
officers  and  employees  of  the  City  and  County  of  San  Francisco 
is  subject  to  the  limitation  above  quoted  from  Section  lf?0  of  the 
charter,  to  the  effect  that  payment  of  salary  or  wages  shall  not 
be  made  to  officers  or  employees  for  time  not  covered  by  actual 
service  unless,  of  course,  there  be  specific  statutory  provisions 
permitting  otherwise  in  particular  instances.   Examples  of  specific 
exceptions  to  the  above  quoted  provision  of  Section  15>0  of  the 
charter  are  to  be  found  in  Section  1$3   of  the  charter  with  refer- 
ence to  sick  leave,  and  Section  172  of  the  charter  with  reference 
to  disability  benefits. 

Jury  service,  while  a  civic  duty,  is  obviously  neither 
"illness  or  disability".   Disability  as  used  in  Section  15>3  takes 
meaning  from  the  word  "illness"  which  immediately  precedes  it  in 
the  charter  section.   It  relates  to  "incapacity"  of  an  individual 
to  perform  his  duty,  rather  than  to  the  performance  of  some  civic 
duty  in  preference  to  the  duties  of  the  office  or  the  position 
from  which  such  a  leave  might  be  sought. 

Since  there  is  no  specific  provision  in  the  charter 
authorizing  payment  of  salary  or  wages  of  an  officer  or  employee 
for  time  spent  in  jury  service  the  prohibition  contained  in  Sec- 
tion l£0  of  the  charter,  as  hereinbefore  quoted,  controls  and  pro- 
hibits authorization  of  such  payment,  either  by  ordinance  or  rule 
of  the  Civil  Service  Commission. 
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You  are  therefore  advised  that  neither  the  Civil 
Service  Commission  under  its  rule  making  power  nor  the  Board  of 
Supervisors  by  enactment  of  an  ordinance  has  the  authority  to 
permit  the  payment  of  salary  or  wages  to  an  officer  or  employee 
who  is  absent  from  City  and  County  employment  during  regular 
hours  while  serving  as  a  juror  of  a  court  of  record. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 
Room  235  City  Hall 
San  Francisco,  Calif. 


LTK 


OPINION  NO.  6  2  1 
October  2k,    1952. 

SUBJECT:   JESSIE  STREET  EXTENSION,  LEGALITY  OP 
APPROPRIATION  FOR. 

Dear  Sir: 

I  have  your  request  f^r  an  opinion  as  follows: 
REQUEST 
"Attached  hereto  please  find  the  following: 

(1)  Pile  No.  8585-1  -  "An  Ordinance  Making 

A  Supplemental  Appropriation  of  $25,000,00 
To  Provide  Funds  For  Right  of  Way  Purchase, 
Construction  and  Contingencies  for  the 
Improvement  of  Jessie  Street,  East  of 
Tenth  Street,  Special  Road  Improvement 
Fund." 

(2)  A  sketch  prepared  by  the  Bureau  of  Engineer- 
ing showing  property  required  for  proposed 
improvement  of  Jessie  Street. 

(3)  A  letter  from  Herbst  Brothers,  l£2$  Mission 
Street,  dated  October  2,  1952,  addressed  to 
Supervisor  MacPhee,  concerning  certain  of 
the  property  proposed  for  acquisition  with 
funds  to  be  appropriated  by  the  proposed 
ordinance,  the  file  number  of  vhich  appears 
above. 

The  proposed  ordinance  appropriating  the  funds  for  the 
acquisition  of  the  property  required  for  the  improvement  of  Jessie 
Street  was  presented  for  consideration  by  the  Board  at  its  meeting 
on  Tuesday,  October  li^.,  1952,  and  was  postponed  for  further  considera- 
tion until  next  Monday,  October  20th. 
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There  is  in  prospect  a  proposal  to  designate  Ninth  Street 
a  one-way  street  in  a  northerly  direction  and  Tenth  Street  a  one- 
way street  in  a  southerly  direction.  As  an  incident  of  this  plan 
it  is  proposed  to  extend  Jessie  Street  from  its  present  terminus 
into  Tenth  Street  and  to  acquire  from  Herbst  Brothers,  either 
through  negotiation  or  by  eminent  domain  proceedings  a  small  piece 
of  property,  8'  x  8'  at  the  northwest  corner  of  Jessie  Street  and 
the  private  right-of-way  which  parallels  Ninth  Street  in  the  rear 
of  the  Furniture  Mart, 

At  the  meeting  of  the  Board  on  October  llj.th,  Supervisor 
MacPhee  requested  an  opinion  from  the  City  Attorney  responsive 
to  the  following: 

(a)  Under  all  of  the  circumstances  as  alleged 
to  exist,  In  the  letter  of  the  Herbst 
Brothers,  heretofore  referred  to,  could 
the  taking  of  the  8«  x  8«  piece  of  the 
Herbst  Brothers  property  properly  be  con- 
sidered a  taking  of  private  property  for 

a  public  purpose,  having  in  mind  particular- 
ly that  one  border  of  such  property  fronts 
upon  a  private  roadway? 

(b)  Does  an  appropriation  which  includes  money 
for  the  acquisition  of  the  Herbst  Brothers 
property  heretofore  referred  to,  either 
through  negotiation  or  eminent  domain  pro- 
ceedings, contemplate  and  provide  for  a 
legal  and  proper  expenditure  of  public 
funds? 

Supervisor  MacPhee  will  appreciate  your  early  response 
tc  the  foregoing  queries," 

Tho  communication  from  Herbst  Brothers  reads  as  follows: 
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"Dear  Mr.  MacPhee: 


"In  accordance  with  our  conversation  of  this  date,  I 
wish  to  give  you  briefly  the  facts  pertaining  to  the  proposed 
appropriation  for  the  acquisition  by  the  city  of  a  corner  of  the 
property  owned  by  Herbst  Brothers  at  the  junction  of  the  private 
right  of  way  of  the  Furniture  Mart  and  Jessie  Street.   The  ord- 
inance for  this  appropriation  does  not  disclose  upon  its  face  that 
any  part  of  the  appropriation  of  $25*000  is  intended  for  the  pur- 
chase of  this  corner.  However,  it  is  undisputed  and  admitted 
that  the  proposed  appropriation  includes  this  acquisition. 

"Any  money  appropriated  for  the  purchase  of  this  corner 
would  be  an  appropriation  exclusively  for  the  benefit  of  the 
Furniture  Mart  and  not  an  appropriation  in  the  interest  of  the 
general  public  of  the  City  and  County  of  San  Francisco.   Irres- 
pective of  how  important  the  property  owner  may  be,  it  is  neither 
proper  nor  legal  for  the  public  moneys  of  the  City  and  County  of 
San  Francisco  to  be  appropriated  for  the  benefit  of  such  owner. 
The  Furniture  Mart  owns  the  property  abutting  Stevenson  Street 
and  has  a  private  easement  for  ingress  and  egress  over  property 
from  the  end  of  Stevenson  Street  to  a  private  right  of  way  owned 
by  the  Furniture  Mart  between  the  eastern  boundary  of  this  ease- 
ment and  Jessie  Street.   Stevenson  Street  has  a  twenty-one  foot 
roadway  and  the  private  right  of  way  of  the  Furniture  Mart  between 
Stevenson  Street,  as  extended  by  virtue  of  said  easement,  and 
Jessie  Street  is  twenty-five  feet  in  width.   It  has  been  the 
practice  of  the  Furniture  Mart  to  direct  its  traffic  from  Tenth 
Street  through  Stevenson  Street  over  the  easement  and  private  right 
of  way  into  Jessie  Street  and  out  Ninth  Street,   It  is  the  con- 
tention of  the  Furniture  Mart  that  it  wants  to  continue  to  direct 
its  traffic  from  Tenth  Street  into  Stevenson  Street  after  the 
ordinance  becomes  effective,  compelling  the  flow  of  traffic  north 
on  Ninth  Street  and  south  on  Tenth  Street.   The  Furniture  Mart 
proposes  that  its  trucks  shall  turn  from  its  private  right  of  way 
west  into  Jessie  Street  and  go  out  Jessie  Street  to  Tenth  Street. 
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The    city   is  making  an  appropriation  for    the   purpose   of 
extending   Jessie    Street    through  to  Tenth  Street.      This   is   a  proper 
appropriation,    as   Jessie   Street  will  become    a  public   thoroughfare 
in   the    interest   of   the   public   of  the    City  and   County  of   San  Fran- 
cisco.  There    is  no    justification,    however,   f or  t  he    city   to   acquire 
property  so   that  the   Furniture    Mart   can  more    conveniently  turn    its 
trucks   from   its   private   right    of  way   into    Jessie   Street.      Such  an 
acquisition  would  be   exclusively   in   the   interest  of    the   Furniture 
Mart,    and  the  city   has   no  more   right    to  purchase   property  for  the 
benefit    of  the   Furniture    Mart  than    it   would  have   to  purchase   prop- 
erty for   the   benefit   of   any  other   property  owner  who  might  feel   that 
he   is   prejudiced  by  the    change    in  flow  of   traffic    by  the   ordinance* 

Not   only  is    this   proposed  appropriation  contrary  to 
law,    but   it    is   unnecessary  and  unreasonable.      In   the    first   place, 
there    is  no  reason  why  the  Furniture    Mart   cannot  have   its    trucks 
enter    Jessie  Street  from   Ninth  Street,    traverse    its  private  right 
of  way  and  exit   on  Tenth  Street.      This   can   be    done    and  this  much  co- 
operation would  be   expected  on   the    part   of   any   average  citizen  and 
property  owner.      If  the  Furniture  Mart   followed  this  procedure   less 
congestion  would  be   occasioned  than   if   it    should  follow  the   practice 
of   turning  its   trucks   from  its  private   right    of  way   into    Jessie 
Street    and   out  Tenth  Street.      Furthermore,    theire    is  no  necessity 
for   this   corner    of  property  to   be  purchased   in    order   to   enable    the 
largest   of    the   Furniture    Mart's   trucks  to    turn  from   its   private 
right    of  way  into    Jessie   Street.      The   Finance    Committee    has    in   its 
possession  a   letter   from  Mr.    Bevans   of   the   Draymen's  Association, 
informing   the    Committee    that    trucks    can  pass   from  the  Furniture 
Mart's   private   right  of  way   into    Jessie  Street  without   disturbance 
or  acquisition  of   this   corner.      The  Finance   Committee  was   unwilling 
to   accept   this    statement   and  asked  for    a  demonstration.      A  time   was 
set  and  it   was   demonstrated  that   the   largest  trucks   and   trailers 
could   turn   from   the  private  r  ight   of  way   into    Jessie   Street  without 
disturbance   of  this   corner.     Photographs  were   taken  of    the   trucks 
negotiating   the    turn   and   I   have    them  in  my  possession. 

Prior   to    the   time  of  this   test    and  demonstration,    the 
Furniture   Mart,   with  the   deliberate    intent   of  making   the   negotiation 
of  the  turn  difficult,    extended  the    outside  parking   line  boundaries 
at  which  vehicles   could  park   on  its  private  right   of   way.      This 
change  was  made   on  the    day  preceding   the   demonstration.      Not  only 
this,   but   on  the    day  of  the    demonstration  the  Furniture   Mart   had 
trucks  parked  along  its   twenty-five  foot  private  right   of   way  clear 
to  the    junction  with   Jessie   Street,      The   Finance    Committee    insisted 
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that  the  tests  be  made  with  the  roadway  blocked  with  these  parked 
tracks.   Notwithstanding  these  parked  trucks,  the  turn  was  negotiat- 
ed.  It  was  conceded  that  if  these  trucks  had  not  been  parked  at 
the  entrance  with  Jessie  Street  the  turn  could  be  negotiated  with 
the  greatest  of  ease.   Apparently,  the  Furniture  Mart  does  not  wish 
to  show  or  contribute  the  slightest  cooperation  and  is  seeking  to 
have  the  city  purchase  property  for  it  in  order  to  satisfy  an 
arbitrary  demand. 

It  has  many  times  been  insinuated  and  hinted  that  some- 
one has  made  a  promise  to  the  Furniture  Mart  and  that  this  promise 
must  be  fulfilled  whether  in  the  interest  or  against  the  interest 
of  the  general  public  of  this  city.   As  to  this  I  personally  have 
no  knowledge.   If  any  such  promise  was  made  it  was  made  without 
right  and  cannot  legally  be  performed, 

I  have  given  you  the  full  facts  and  shall  be  glad  to 
have  you  verify  them  yourself,  because  I  cannot  conceive  of  any 
supervisor  being  willing  to  appropriate  public  funds  for  a  private 
purpose,   This  is  particularly  true  at  this  time  when  economy  is 
essential.   If  this  appropriation  can  be  made,  then  there  are 
thousands  upon  thousands  of  property  owners  in  this  city  who  un- 
doubtedly and  unquestionably  are  prejudiced  and  injured  by  changes 
in  the  flow  of  traffic  more  than  the  Furniture  Mart  and  who  would 
have  far  better  justification  to  call  upon  the  municipality  to 
appropriate  funds  for  their  relief. 

Very  truly  yours, 


/s/  Herbst  Brothers 
/s/  M  N  Herbst 
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Your  letter  requests  an  opinion  as  to  the  legality  of  the 
proposed  appropriation  "under  all  of  the  circumstances  as  alleged  to 
exist  in  the  letter  of  the  Herbst  Brothers"  attached  to  your  request. 
It  should  therefore  be  understood  that  the  following  opinion  is 
premised  on  the  facts  alleged  to  exist  in  the  Herbst  communication, 
disregarding,  of  course,  the  conclusions  and  opinions  expressed 
therein. 

The  essential  legal  question  presented  by  such  alleged  facta 
is  whether  the  city  can  acquire  either  through  eminent  domain  pro- 
ceedings or  by  negotiation  a  corner  of  a  parcel  of  property  partly 
fronting  upon  a  private  roadway  for  the  purpose  of  facilitating  travel 
upon  such  private  roadway* 

The  power  of  eminent  domain  is  the  right  of  the  people  to 
take  private  property  for  public  use.   (C.  C.  P.  1237) 

The  use  which  will  justify  the  taking  of  private  property 
under  the  exercise  of  the  right  of  eminent  domain  is  the  use  by  or 
for  the  government,  the  general  public,  or  some  portion  thereof  as 
such,  and  not  the  use  by  or  for  particular  individuals  or  for  the 
benefit  of  particular  estates*   (18  Am.  Jur.  669) 

If  the  chief  dominating  purpose  or  use  is  private,  the 
mere  fact  that  a  public  use  or  benefit  is  also  incidentally  derived 
will  not  warrant  the  exercise  of  the  power  of  eminent  domain.  (18 
Am.  Jur.  672)   On  the  other  hand,  if  the  exercise  of  the  power  is 
for  a  public  purpose  which  is  primary  and  paramount  it  will  not  be 
defeated  by  the  fact  that  incidentally  a  private  use  or  benefit 
would  result  which  would  not  of  itself  warrant  the  exercise  of  the 
power.   (18  Am.  Jur.  670) 

It  is  well  settled  that  property  may  be  acquired  by  eminent 
domain  for  the  purpose  of  public  streets  and  highways  inclusive  of 
alleys,  and  this  is  so  even  where  the  proposed  highway  would  be  a 
cul  de  sac.   (NICHOLS  ON  EMINENT  DOMAIN  (3rd  Ed,,  Vol.  2,  Sec. 

7.Si2(i))j  c.  c.  p.  1238 

The  criteria  in  determining  whether  the  use  is  of  a  publio 
character  such  as  would  permit  the  acquisition  of  property  by  emi- 
nent domain,  is  whether  the  road  is  open  to  the  public  as  a  matter 
of  right  and  not  just  as  a  permissive  use  at  the  will  and  pleasure 
of  a  private  party.  The  rule  is  stated  in  NICHOLS  ON  EMINENT 
DOMAIN,  3rd  Ed.,  Vol.  2,  Sec.  7.512  as  follows: 
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"A  road  or  bridge  which  is  not  a  public  highway 
and  which  is  not  open  to  the  public  as  of  right,  is  not 
a  public  use,  even  if  the  public  are  permitted  to  use 
it  and  the  maintenance  of  the  way  will  increase  the  trade 
and  business  of  the  community."   (Emphasis  added) 

In  the  case  of  THAYER  v.  CALIFORNIA  DEVELOPMENT  CO.,  16!| 
Cal.  117#  the  California  Supreme  Court  stated  the  criteria  as  fol- 
lows, page  126: 

"...  The  smallest  street  is  public,  for  all 
have  an  equal  right  to  travel  on  it;  but  a  way  used  by 
thousands,  which  may  be  shut  against  a  stranger,  is 
private   (citations). 

"...  The  test  is  whether  the  public  have  the 
legal  right  to  the  use,  which  cannot  be  gainsaid,  or 
denied  or  withdrawn,  at  the  pleasure  of  the  owner. 
(Citations)  The  essential  feature  of  a  public  use  is 
that  it  is  not  confined  to  privileged  individuals, 
but  is  open  to  the  indefinite  public.   It  is  this  in- 
definiteness  or  unrestricted  quality  that  gives  it 
its  public  character." 

(Also  see:  GRAVELLY  FORD  CANAL  CO.  v.  POPE  AND  TALBOT, 

36  c.  a.  556,563;  sherman  v.  buick,  32  cai.  241 ; 

MADERA  RAILWAY  COMPANY  V.  RAYMOND  GRANITE  COMPANY,  3 
Cal.  App.  668;  GENERAL  PETROLEUM  CORPORATION  v.  HOLSER, 
23  Fed.  2d  3k9»   TOD  v.  MASSEY,  30  S.  W.  2d  532) 

In  the  case  of  SHERMAN  v.  BUICK,  supra,  the  court  stated 
the  fundamental  law  as  follows: 

"If,  as  claimed  by  counsel  for  the  respondent, 
this  statute  was  designed,  or  has  the  effect  when  en- 
forced, to  take  the  private  property  of  A.,  without 
his  consent,  and  apply  it  to  the  private  use  of  B., 
though  upon  just  compensation  being  made,  we  should 
not  hesitate  to  declare  it  unconstitutional,  as  being 
an  attempted  exercise  of  power  which  the  Legislature 
does  not  possess.   In  that  view  it  would  amount  to  a 
legislative  sale  and  conveyance  of  A.'s  property  to 
B.,  or  an  easement  in  it,  which  amounts  to  the  same 
thing,  without  the  consent  of  the  former.   If  such 
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power  is  not  denied  to  the  Legislature  in  express  terms, 
in  the  Constitution,  it  is  by  implication  as  satisfactory 
and  direct  as  an  express  prohibition  could  have  been. 
The  acquisition,  possession  and  protection  of  property 
are  classed  among  the  inalienable  rights  of  all  men." 

It  appears  from  the  Herbst  letter  that  the  roadway  here  in 
question  is  the  private  easement  of  the  Furniture  Mart  and  it 
follows  that  they  have  the  right,  even  though  it  may  not  be  exer- 
cised, to  exclude  any  or  all  of  the  general  public  from  its  use. 
The  facts  alleged  in  the  letter  indicate  that  the  proposed 
acquisition  is  for  the  purpose  of  improving  this  private  roadway 
so  as  to  facilitate  its  use  by  heavy  trucks  coming  from  a  partic- 
ular direction.  Under  such  circumstances, and  in  light  of  the  fore- 
going authorities,  it  is  my  opinion  that  such  taking  would  not  be 
for  a  public  use  and  that  the  power  of  eminent  domain  may  not  be 
legally  exercised  for  the  contemplated  purpose. 

Equally  as  well  settled  as  the  rule  that  the  power  of 
eminent  domain  may  only  be  exercised  for  a  public  use  is  the 
proposition  that  public  funds  may  only  be  expended  for  public  pur- 
poses.  'McqUILLIN,  3rd  Ed.,  Vol,  l£,  p.  3^,  states  the  rule  as 
follows: 

"Taxes  levied  by  a  municipality  must  be  for 
a  public  purpose.  And  in  determining  what  is  a  public 
purpose  it  is  not  material  whether  the  question  arises 
in  connection  with  expending  moneys  on  hand  (2)  cre- 
ation of  floating  indebtedness  (3)  creation  of  bonded 
indebtedness,  or  (ij.)  levy  of  taxes." 

And  in  Volume  i|2,  AMERICAN  JURISPRUDENCE,  page  756: 

"Appropriations  of  public  funds  must  be  for 
a  public  purpose.  This  rule  applies  notwithstanding 
the  funds  may  have  been  derived  from  a  source  other 
than  taxation." 

What  has  been  said  heretofore, as  to  the  nature  of  the  pro- 
posed use  in  considering  the  power  of  eminent  domain, is  likewise 
determinative  of  the  city's  right  to  acquire  the  property  with 
public  funds  through  negotiation,  for  it  follows  that  if  the  purpose 
does  not  constitute  a  public  use  under  eminent  domain, it  is  not 
a  public  purpose  under  the  tax  power  --  for  each  power  is  tested 
by  the  same  standards. 
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As'  stated  in  2l\.   CAL,  JUR.,  page  59: 

"As  in  the  case  of  eminent  domain  the  use  or 
purpose  for  which  private  property  may  be  taken  by  tax- 
ation must  be  'public',  a  term  employed  in  the  same  sense 
in  the  law  of  taxation  and  in  the  law  of  eminent  domain*" 

And  in  $1   AMERICAN  JURISPRUDENCE,  page  377: 

"The  power  of  eminent  domain  and  the  power  of 
taxation  are  diverse  in  respect  of  the  occasion  and  mod© 
of  exercise,  but  identical  in  their  source,  to  wit,  the 
necessities  of  organized  society,  and  in  the  end  by 
which  alone  the  exercise  of  either  can  be  justified,  to 
wit,  mere  public  service  or  use.  So  far  as  it  concerns 
the  question  of  what  constitutes  public  use  or  service 
that  will  justify  the  exercise  of  those  sovereign  powers 
over  private  rights  of  property, this  identity  renders 
it  unnecessary  to  distinguish  between  the  two  forms  of 
exercise,  as  the  same  tests  must  apply  to  and  control  in 
each." 

Also  see:  \\Z   AM.  JUR.,  page  773»  section  76,  and  cases  re- 
ported and  annotated  in  35?  A.  L.  R.  (N.  S.)  $21+,   all  to  the  effect 
that  public  funds  may  not  be  used  to  improve  or  maintain  private 
roadways. 

You  are  therefore  advised  that  it  is  my  opinion  that  the 

appropriation  for  the  acquisition  of  the  Herbst  property  does  not 

contemplate  and  provide  for  a  legal  and  proper  expenditure  of  public 
funds  under  the  circumstances  set  forth  in  the  Herbst  letter. 

Respectfully  submitted, 


TJB 


DION  R.    HOLM 
City  Attorney 


To:      Mr.    John  R.    McGrath 

Clerk,   Board  of  Supervisors 
Room  235*   City  Hall 
San  Pranci  sco  2 


V  ." 


■ 


- 
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SUBJECT:   AUTHORITY  OP  DIRECTOR  OP  PUBLIC  WORKS  TO 
REJECT  BID  UNDER  THE  PUBLIC  CONTRACT 
PROCEDURAL  ORDINANCE  WHERE  ALTERATION  OR 
ERASURE  APPEARS  ON  PACE  OP  BID. 


Dear  Sir: 
follows : 


This  office  is  in  receipt  of  your  request  for  opinion  as 

REQUEST 

"A.  P.  Giannlni  Jr.  High  School  Bids 

"Your  opinion  is  requested  on  the  following: 

"On  October  \$,   19S^t   hids  were  received  for  general 
construction  of  the  A.  P.  Giannini  Junior  High  School. 
When  the  low  bid  of  the  Biltwell  Construction  Company  was 
opened  it  was  found  that  the  amount  typed  in  as  the  bid 
figure  had  been  partially  scratched  out  with  ink,  and  a 
changed  figure,  initialed,  inserted  in  lieu  of  the  orig- 
inal typing.  The  Director  announced  the  fact  that  the 
bid  had  been  altered  and  a  note  to  that  effect  was 
entered  in  the  bid  record  book, 

"Section  37  of  the  Public  Works  Code  states  'Bids 
with  alterations  or  erasures  therein  shall  be  rejected.' 

"The  Biltwell  Construction  Company,  the  low  bidder 
Involved,  has  written  protesting  any  possible  rejection 
of  its  bid  for  the  reason  of  the  alteration.   (A  oopy  of 
the  letter  is  forwarded  herewith.) 

"Your  opinion  is  requested  as  to  whether  or  not  the 
alteration  of  the  bid  makes  it  mandatory  that  It  be  re- 
jected in  accordance  with  the  code  section  quoted.   Your 
early  attention  is  requested  as  the  award  of  oontract 
must  be  made  within  20  days  of  the  receipt  of  bids." 

OPINION 

The  request  contains  a  reference  to  Section  37  of  the 
Public  Works  Code,  which  is  in  Part  2,  Art.  2  of  that  code,  entitled 
"Public  Contract  Procedure",  and  the  pertinent  parts  of  which  read 
as  follows : 


OPINION  NO.  622 
October  28,  1952 
Page  2 

n  .  .  .  All  bids  shall  be  filed  on  forms  furnished 
by  the  department  head  concerned,  and  all  bids  not  so 
filed  shall  be  rejected.  All  bids  received  as  herein 
provided  shall  be  publicly  opened  by  the  proper  depart- 
ment head  or  officer  at  the  time  and  place  to  be  stated 
in  the  advertisement  for  proposals,  and  after  tabulation 
bidders  may  inspect  the  bids.  Bids  with  alterations  or 
erasures  therein  shall  be  rejected.  When  specifications 
do  net  include  alternative  proposals,  statements  or  com- 
munications accompanying  bids  which  serve  to  qualify  such 
bids  shall  not  be  considered  in  making  awards,  and  will 
disqualify  bidders."   (Emphasis  Added) 

An  examination  of  this  article  shows  that  the  Board  of  Supervisors 
intended  the  word  "shall,"  as  used  in  Section  37  thereof,  to  be 
mandatory.  This  is  confirmed  by  the  use  of  the  word  "may"  in 
Section  36  dealing  with  the  rejection  of  any  and  all  bids.  Section 
36  reads  as  follows: 

"SEC.  36.  Rejection  of  Bids.   The  department  head, 
with  the  approval  of  the  Chief  Administrative  Officer, 
or  the  department  head,  with  the  approval  of  the  board 
or  commission  to  which  he  is  responsible,  may  reject  any 
and  all  bids  and  readvertise  for  bids." 

The  District  Court  of  Appeal  in  the  case  of  NATIONAL 
AUTOMOBILE  ETC.  COMPANY  v.  GARRISON,  76  Cal.  App.  2d  lp£  (at  p.  1*17) 
in  deciding  that  the  use  of  the  word  "shall"  was  mandatory,  stated 
as  follows : 

"There  is  no  need  to  enter  into  an  involved  and 
lengthy  discussion  as  to  the  meaning  of  the  words 
'shall'  and  'may'  as  used  in  the  above  section.  The 
Legislature  has  used  both  words  in  the  same  section 
and  must  be  presumed  to  have  attached  to  them  their 
ordinary  meanings .   'Shall'  means  'must'  (Webster's 
New  Inter.  Diet.  (1939),  vol.  2,  p.  2300),  while  'may' 
means  'to  have  power.'   (Webster's  New  Inter.  Diet, 
(1939),  p.  1517.)" 

Some  question  may  arise,  since  neither  the  bid  proposal 
nor  the  bid  form  contain  any  reference  to  it,  If  Section  37  is  bind- 
ing upon  the  bidders.  As  to  this,  I  advise  you  that  the  law, 
including  ordinances,  is  administered  upon  the  proposal  that  everyone 
must  be  conclusively  taken  to  know  it.   Section  37  of  the  Public 
Works  Code  is  a  part  of  an  ordinance  of  the  City  and  County  of  San 
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Francisco  and  hence  the  presumption  arises  that  all  persons  wh» 
desire  to  bid  on  public  works  projects  are  presumed  to  know  its 
provisions*   (See  10  Cal.  Jur.  760  and  authorities  collected 
therein, ) 

Therefore,  you  are  advised  that  where  a  bid  has  been 
altered  and  such  faot  appears  upon  the  face  thereof,  you  must, 
under  the  Public  Contract  Procedure  Article  of  the  Public  Works 
Code,  reject  the  bid.   I  have  noted  the  letter  received  from  the 
bidder  assigning  reasons  why  the  rejection  should  not  be  made, 
but  I  do  not  feel  that  any  of  these  reasons  can  in  any  way  over- 
come the  plain  language  of  requiring  a  rejection  where  alterations 
or  erasures  appear  on  the  bid. 

It  is  regrettable,  because  of  the  language  of  Section  37 
of  the  Public  Works  Code,  a  bid  which  was  the  lowest  submitted  for 
this  particular  project  must  be  rejected.  Hnwever,  it  is  not  my 
right  to  question  the  polioy  of  the  legislative  body  in  enacting 
this  ordinance,  and  I  must  Interpret  the  plain  language  of  this 
section  as  it  is  written,  which  in  this  case  tends  to  place  a  hard* 
ship  upon  the  municipality  since  it  requires  that  the  low  bid  be 
rejected. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Sherman  P.  Duckel,  Director 
Department  of  Public  Works 
260  City  Hall,  San  Francisco 


BJW 
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SUBJECT:   AUTHORITY  OF  CHIEF  ADMINISTRATIVE  OFFICER 
TO  ASSIGN  DUTIES  TO  THE  OCCUPANT  OF  THE 
POSITION  OF  CORONER 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Question  has  been  raised  by  the  president  of  the  Civil 
Service  Commission  as  to  my  right  to  assign  duties  and 
responsibilities  to  the  occupant  of  the  position  of  Coro- 
ner— as  distinguished  from  the  office.   I  would  appreciate 
your  opinion  on  the  question  so  that  an  examination  to  fur- 
nish a  list  of  eligibles  can  proceed  without  further 
unnecessary  delay. 

"In  order  to  maintain  the  high  excellence  of  the  office  as 
established  by  Dr.  John  J.  Kingston,  resigned,  I  have  asked 
that  the  examination  be  restricted  to  physicians  and  I  have 
notified  the  Civil  Service  Commission  that  I  will  expect  the 
occupant  of  the  position  to  perform  duties  as  follows: 

"N10  CORONER:   Has  charge  of  and  is  responsible  TO  THE 
CHIEF  ADMINISTRATIVE  OFFICER  for  the  CONDUCT  AND  OPER- 
ATIONS of  the  ofi'ice  of  coroner  and  of  the  morgue  of 
the  city  and  county;  investigates  or  directs  and 
supervises  the  investigation  of  deaths  as  required 
or  authorized  by  law;  performs  or  directs  the  per- 
formance of  autopsies;  directs  and  supervises  the 
work  of  the  coroner's  staff,  Including  medical  and 
laboratory  technicians,  physician's,  pathologists  and 
autopsy  surgeons,  and  interprets  and  evaluates  medical 
findings  and  reports;  holds  inquests;  performs  related 
or  other  duties  as  required, 

"The  underlined' portion  above  has  not  heretofore  been 
included  in  the  duties  statement  for  the  position. 

"The  president  of  the  Commission  contends  that  I  have  no 
right  to  assign  duties  to  the  position,  that  the  functions 
of  the  office  are  established  by  state  law,  and  that  since 
under  state  law  a  lay  administrator  may  hold  the  position 
I  have  no  right  to  assign  specific  duties  to  the  Coroner 
himself. 
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"I  believe  that  as  appointing  officer  for  the  position 
I  have  a  responsibility  to  assign  duties.   It  has  been 
generally  understood  heretofore  that  when  a  position  is 
to  be  filled  the  appointing  officer  has  informed  the 
Civil  Service  Commission  as  to  the  duties  to  be  performed 
and  on  the  basis  of  the  duties,  as  assigned  by  the  ap- 
pointing officer,  the  commission  has  classified  the  posi- 
tion and  established  qualifications  for  applicants.   I 
see  no  reason  why  that  should  not  be  the  procedure  here." 

OPINION 

It  would  appear  from  a  reading  of  the  charter  that  the 
problem  presented  by  your  request  is  adequately  answered  therein. 
However,  a  review  of  the  general  duties  and  responsibilities  of  the 
Civil  Service  Commission  and  the  appointing  officer  in  the  matter 
of  the  procuring  eligibles  and  filling  positions  in  the  City  service 
will  demonstrate  more  clearly  the  answer  to  your  query. 

The  coroner  is  a  county  officer  (§21j.,000  Government  Code). 
Since  he  is  a  county  officer  the  provisions  of  §18  of  the  charter 
are  applicable.  This  section  reads  as  follows: 

"Each  county  officer  shall  have  all  the  powers  con- 
ferred and  shall  discharge  all  the  duties  imposed  by 
general  laws  upon  said  officer  of  a  county  or  a  city 
and  county  of  this  state,  and  shall  have  such  other 
powers  and  duties  as  in  this  charter  specifically 
provided." 

The  duties  of  the  coroner  are  set  forth  in  the  Government  Code  com- 
mencing at  §27,i+60  to  and  including  §27,531.  However,  I  feel  that 
it  is  only  necessary  to  reproduce  §27, 1+91  of  the  Code,  which  reads 
as  follows: 

"Investigation  of  death:  Discretionary  powers: 
Securing  information:  Reduction  to  writing  and 
filing:   Inquest.   It  shall  be  the  duty  of  the  coroner 
to  investigate  or  cause  to  be  investigated,  the  cause 
of  death  of  any  person  reported  to  the  coroner  as 
having  been  killed  by  violence ,  or  who  has  suddenly 
died  under  such  circumstances  as  to  afford  a  reason- 
able ground  to  suspect  that  his  death  has  been  occasioned 
by  the  act  of  mother  by  criminal  means,  or  who  has  com- 
mitted suicide,  and  of  all  deaths  of  which  the  provisions 
of  the  Health  and  Safety  Code  make  it  the  duty  of  the 
coroner  to  sign  certificates  of  death.   For  the  purpose 
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of  such  investigation  he  may  in  his  discretion  take 
possession  of  and  inspect  the  body  of  the  decedent,  which 
shall  include  the  power  to  exhume  such  body,  make  or 
cause  to  be  made  a  post  mortem  examination  or  autopsy 
thereon,  and  make  or  cause  to  be  made  an  analysis  of 
the  stomach,  blood,  or  contents,  or   organs,  or  tissues 
of  the  body,  and  secure  professional  opinions  as  to  the 
result  of  such  post  mortem  examination.   He  shall  cause 
the  information  secured  to  be  reduced  to  writing  and 
forthwith  filed  by  him  in  his  records  of  the  death  of  the 
individual.  He  may  also  in  his  discretion,  if  the  cir- 
cumstances warrant  it,  hold  an  inquest,"   (emphasis 
added) 

The  charter  of  the  City  and  County  of  San  Francisco  was 
drafted  under  the  provisions  of  sections  8  and  8$  of  article  XI  of 
the  Constitution  of  California,  Section  8-§  provides  as  follows: 

"It  shall  be  competent  in  any  charter  framed  in  accord- 
ance with  the  provisions  of  this  section,  and  plenary 
authority  is  hereby  granted,  subject  only  to  the  re- 
strictions of  this  article,  to  provide  therein  or  by 
amendment  thereto,  the  manner  in  which,  the  method  by 
which,  the  times  at  which,  and  the  terms  for  which  the 
several  county  and  municipal  officers  and  employees 
whose  compensation  is  paid  by  the  city,  or  city  and 
county,  excepting  judges  of  the  superior  courts,  shall 
be  elected  or  appointed,  and  for  their  recall  and 
removal,  and  for  their  compensation,  and  for  the  number 
of  deputies,  clerks  and  other  employees  that  each  shall 
have,  and  for  the  compensation,  method  of  appointment, 
qualifications,  tenure  of  office  and  removal  of  such 
deputies,  clerks  and  other  employees," 

(See  RAND  v.  COLLINS,  21lj.  Cal.  168,  170.) 

In  accordance  with  the  above  provision  the  coroner  is  set 
up  in  the  charter  under  the  Chief  Administrative  Officer  and  appoint- 
ed by  him.   (§59  of  Charter)   Under  §62  of  the  Charter  the  position 
of  coroner  is  now  deemed  to  be  a  civil  service  one  &nd  must  be  fill- 
ed from  a  civil  service  eligible  list  by  appointment • 

vhile  §8-|  of  Article  XI  of  the  Constitution  contains  no 
authority  for  a  municipality  to  include  in  its  charter  provisions 
granting  it  the  authority  to  assign  duties  to  county  offices,  the 
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legislature  in  ratifying  the  charter  of  San  Francisco  which  con- 
tained §18,  supra,  has  authorized  the  city  to  do  so.   "A  charter 
framed  and  adopted  pursuant  to  the  Constitution  is  proposed  by  the 
municipality  and  is  accepted  and  passed  into  law  by  the  legislature. 

"   (STERN  v.  BERKELEY,  25  Cal.  App.  685)   Unless  prohibited  by 

some  provision  of  the  Constitution  expressed  or  necessarily  implied 
from  its  terms,  a  municipal  charter  adopted  as  provided  in  Article 
XI  may  contain  any  provision  not  in  conflict  or  covered  by  the  gen- 
eral law  of  the  state.   (STERN  v.  BERKELEY,  supra)   §18,  supra, 
of  the  charter  is  not  in  conflict  with  any  general  law  of  the  state, 
but  is  in  furtherance  of  these  laws  concerning  the  duties  of  county 
officers. 

In  the  charter  the  authority  to  establish  duties  for  the 
position  of  coroner  has  been  placed  in  the  Chief  Administrative 
Officer.  (§60  of  the  Charter)    These  duties  must  of  necessity  be 
in  conformity  with  the  provisions  of  the  Government  Code  dealing 
with  the  responsibility  and  power  of  the  coroner,  but  may  also 
contain  such  other  duties  as  the  Chief  Administrative  Officer  in 
his  opinion  deems  necessary  for  the  proper  administration  of  the 
office  or  department  placed  under  his  charge. 

It  is  apparent  that  the  actual  assigning  of  duties  to  a 
person  in  a  department  is  first,  so  far  as  the  departments  under  the 
Chief  Administrative  Officer  are  concerned,  in  the  Chief  Administra- 
tive Officer,   The  charter  clearly  grants  a  wide  discretion  to  the 
heads  of  departments  to  assign  duties  to  their  personnel  within  their 
classifications*  However,  because  of  the  highly  technical  nature  of 
the  task  of  procuring  and  employing  personnel,  the  framers  of  the 
charter  and  the  voters  through  its  adoption,  provided  that  this  duty 
should  be  placed  in  the  Civil  Service  Commission.   (§114-1  of  Charter) 

After  giving  the  power  to  the  Civil  Service  Commission,  the 
charter  continues  requiring  the  Civil  Service  Commission  to  provide 
qualified  persons  for  appointment  in  the  service  of  the  city  and 
county.  (§llj.O  of  Charter)   Likewise,  the  commission  is  charged  with 
the  responsibility  for  determining  appointments  on  the  basis  of  merit 
and  fitness  as  shown  by  appropriate  test,   (§llEL  of  Charter)   After 
having  been  given  the  power  to  classify  a  position  the  commission  is 
then  charged  with  the  further  responsibility  that  this  classifica- 
tion must  be  done  "in  accordance  with  duties  and  responsibilities  of 
employment  and  training  and  experience  required,"   ( § ll+l ) 

Thus  it  is  clear  from  a  reading  of  the  sections  of  the 
charter  dealing  with  Civil  Service  Commission  that  it  has  the  sole 
power  to  classify  a  position,  but  it  is  also  significant  that  a  part 
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of  the  gauge  of  a  classification  is  the  training  and  experience 
required,  and  thus  duties  that  are  to  be  assigned  by  the  department 
head  to  the  person  who  is  to  occupy  the  position  must  be  taken  into 
consideration  by  the  commission  in  classifying  a  position. 

In  the  position  under  question  in  your  request,  you,  the 
Chief  Administrative  Officer,  are  charged  with  the  duty  and  respon- 
sibility of  supervising  and  administering  the  department  in  which 
this  position  exists.   Accordingly,  you  would  possess  the  authority 
to  specify  the  duties  to  be  performed.  The  Civil  Service  Commission, 
under  its  discretionary  powers  discussed  above  as  to  procurement  and 
classification,  should  consider  and  weigh  very  carefully  any  speci- 
fication of  duties  that  you  have  indicated  you  will  expect  the 
occupant  of  the  position  to  perform.   Nowhere  in  the  charter  is  there 
a  specific  section  which  allows  the  head  of  a  department  to  assign 
duties  outside  of  a  classification  of  a  position,  except  on  a 
temporary  basis. 

Therefore  ,  I  advise  you  that  under  the  broad  concept  of 
the  charter  which  delegates  to  the  various  departments  the  specific 
duties  which  each  is  to  perform,  you  have  the  right  to  notify  the 
Civil  Service  Commission  as  to  the  duties  that  you  would  expect  the 
occupant  of  a  position  to  perform  and  the  Civil  Service  Commission 
in  the  exercise  of  its  discretion  in  the  procurement  and  employment 
of  personnel  should  take  this  fact  into  consideration  when  estab- 
lishing the  classification,  title  and  duties  for  the  position. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

BJW 

To:   Mr,  T.  A.  Brooks 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 
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SUBJECT:   MANNER  OF  COMPLIANCE  WITH  CONTEMPT  ORDER  IN  RE  KENNY, 
ET  AL.,  v.  WALSH,  ET  AL.  ,  NO.  3£o6ll^  SUPERIOR  COURT. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opin- 
ion as  follows: 

REQUEST 

"Judge  William  T.  Sweigert  on  September  2l|,  19S>2 
adjudged  the  Civil  Service  Commission  in  contempt 
for  failure  to  comply  with  the  terms  of  the  Writ 
of  Mandate  issued  in  the  above  entitled  matter. 

"The  Minute  Order  setting  forth  the  court  ruling 
provided  that  the  Commission  make  known  to  the  court 
within  sixty  days  that  it  has  complied  with  the  terms 
of  the  Writ.   The  Civil  Service  Commission  had  this 
Minute  Order  for  consideration  at  its  meeting  of 
October  10,  1952.   The  Commission  wi-shes  to  comply 
with  the  terms  of  the  contempt  order  and  is  prepared 
to  make  an  entry  on  its  records  showing  that  George  W. 
Evington,  Sr,  should  have  been  designated  eligible 
No.  1  on  the  list  adopted  for  S13i|  General  Superintend- 
ent of  Transportation,  Municipal  Railway,  on  June  6,  191^5, 
and  that  Harry  E.  Cooley  should  have  been  designated 
eligible  No.  1  on  the  list  for  S132  Superintendent  of 
Transportation,  Municipal  Railway,  adopted  June  6,  19i|-5>» 
Such  an  action  would  credit  as  city  and  county  service 
the  employees'  prior  service  with  the  Market  Street 
Railway, 

"However  it  is  not  the  function  or  responsibility  of 
the  Civil  Service  Commission  to  prepare  time  rolls. 
Therefore  such  supplemental  timerolls  as  may  be  neces- 
sary to  compensate  Messrs.   Evington  and  Cooley  for 
the  difference  between  the  amount  earned  by  them  dur- 
ing the  period  involved  and  that  they  should  have  re- 
ceived at  the  salary  fixed  for  the  classes  of  S13l|  and 
S132  respectively,  can  only  be  prepared  by  the  Manager 
of  Utilities. 
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"Your  attention  is  also  invited  to  the  fact  that  in 
Section  72.3  of  the  salary  ordinance  for  the  fiscal 
year  1951-52,  funds  for  six  months  only  were  approp- 
riated for  the  position  of  S13l|  General  Superintendent 
of  Transportation,  Municipal  Railway,   The  position  was 
deleted  from  the  1952-53  budget  and  consequently  does 
not  appear  in  Section  72.3  of  the  salary  ordinance  for 
this  fiscal  year. 

"It  was  the  order  of  the  Commission  that  you  be  asked 
to  instruct  it  with  respect  to  the  manner  with  which 
it  may  comply  with  Judge  Sweigert's  order;  that  you 
also  give  your  opinion  respecting  the  legality  of  the 
act  of  the  Manager  of  Utilities  in  eliminating  the 
position  of  S13U-  General  Superintendent  of  Transporta- 
tion, Municipal  Railway  as  of  January  1,  1952." 

OPINION 

The  correcting  of  the  lists  of  eligibles  in  the  manner 
described  in  your  request  would  be  sufficient  under  ordinary 
circumstances  to  purge  the  contempt.   But  since  this  act  alone 
would  not  be  full  compliance  with  the  peremptory  writ  of  mandate, 
the  following  additional  steps  must  be  taken  to  completely  purge 
the  commission  of  the  contempt. 

When  the  original  request  for  a  certification  by  the  Civil 
Service  Commission  of  an  eligible  to  the  position  of  S13if,  General 
Superintendent  of  Transportation,  Municipal  Railway,  was  received 
in  19i;5>  you  certified  the  then  No.  1  eligible  for  that  position. 
Since  you  have  now  corrected  this  list  and  the  person  who  hereto- 
fore had  been  No.  1  has  been  replaced  at  the  head  of  the  list  by 
Mr.  George  W.  Evington,  Sr. ,  you  must  now  correct  this  certifica- 
tion and  send  this  corrected  certification  to  the  Manager  of  Util- 
ities reciting  that  the  said  George  W.  Evington,  Sr.  is  the  person 
who  holds  the  highest  position  on  the  list  for  the  position  of 
General  Superintendent  of  Transportation  as  of  the  date  of  the 
original  certification.   In  your  certification  a  letter  of  trans- 
mittal should  also  be  prepared,  indicating  therein  that  the  neces- 
sary timerolls  must  be  prepared  to  cover  the  period  during  which 
Mr.  Evington  has  been  entitled  to  the  position  of  General  Super- 
intendent of  Transportation. 

Turning  to.  the  second  petitioner,  Mr.  Harry  E.  Cooley,  we 
find  a  slightly  different  situation.   No  request  has  ever  been 
made  by  the  Manager  of  Utilities  to  certify  a  person  to  the  posi- 
tion of  S132,  Superintendent  of  Transportation,  Municipal  Railway, 
because  there  was  no  vacancy  in  that  position.   Hence,  it  will  be 
necessary  for  you  to  point  out  to  the  Manager  of  Utilities  that 
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since  Mr.  Evington,  who  presently  holds  the  position  of  S132 
Superintendent  of  Transportation  is  now  entitled  to  the  position 
of  General  Superintendent  as  of  the  original  date  in  19^,  there 
exists  a  vacancy  in  the  position  of  Superintendent  and  that 
Mr.  Harry  E.  Cooley  holds  the  No,  1  position  on  the  eligible 
list  for  that  position.   Of  course,  you  cannot  compel  the  Man- 
ager of  Utilities  to  make  a  request  for  the  certification  of  a 
person  to  the  position  of  S132,  Superintendent  of  Transportation, 
but  this  action  on  your  part  of  notifying  the  Manager  of  Utilities 
of  the  facts  which  are  brought  about  by  your  compliance  with  the 
peremptory  writ  would  be  sufficient  to  purge  the  commission  of 
any  further  contempt  in  this  matter. 

Your  second  question  is  directed  to  the  legality  of  the 
act  which  abolished  the  position  of  General  Superintendent  of 
Transportation  on  January  1,  1952.   Pursuant  to  the  provisions  of 
section  20  of  the  charter  the  head  of  the  department  possesses 
such  power.   If  this  power  has  been  prooerly  exercised  by  the 
Manager  of  Utilities  the  legality  of  his  act  in  eliminating  the 
position  must  be  upheld.   I  am  not  passing  on  the  question  of 
the  manner  in  which  this  position  was  abolished  on  January  1, 
1952,  but  only  advising  you  that  the  head  of  a  department  has 
the  plenary  power  under  the  charter  to  reduce  the  forces  in  his 
department  in  accordance  with  the  needs  of  the  service.  It  must 
be  presumed  in  the  absence  of  a  showing  to  the  contrary  that 
this  power  and  authority  was  exercised  in  good  faith.   Further, 
I  can  see  nothing  in  this  action  of  the  Manager  of  Utilities 
which  abolished  the  position  of  General  Superintendent  of  Trans- 
portation which  could  in  any  way  affect  the  contempt  order  of  the 
court  so  far  as  the  Civil  Service  Commission  is  concerned. 

Respectfully  submitted, 

DION  R.  HOLM 
Caty  Attorney 

To*  Mr,  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

BJW 
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SUBJECT:  COMMERCE  HIGH  SCHOOL  PLAYPIELD  -  TITLE  -  PROCEDURE  IP 
SURPLUS. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

R  E  Q  U  E  ST 

"At  its  meeting  of  this  date  the  Public  Buildings, 
Lands  and  City  Planning  Committee  considered  a  pro- 
posed resolution  requesting  the  Board  of  Education 
to  declare  Commerce  High  School  Playfield  surplus 
property  no  longer  necessary  for  school  purposes. 

"I  have  been  directed  by  the  Committee  to  request 
that  in  this  matter  you  submit  your  opinion  on  the 
following: 

1.  Is  title  to  Commerce  High  School  Playfield 
vested  in  the  Board  of  Education? 

2.  Does  the  Board  of  Education  have  the  power 
and  authority  to  control  the  use  of  Commerce 
High  School  Playfield? 

3.  If  the  Commerce  High  School  Playfield  is 
declared  surplus  property  no  longer  necessary 
for  school  purposes  is  the  Board  of  Education 
entitled  to  be  reimbursed  for  said  property? 

Ij..   Is  it  necessary  for  the  Board  of  Education 
to  declare  Commerce  High  School  Playfield 
surplus  property  before  the  City  and  County 
of  San  Francisco  can  use  said  property? 

"in  view  of  the  fact  that  time  is  of  the  essence  your 
expeditious  handling  of  this  request  will  be  appreci- 
ated by  the  Public  Buildings,  Lands  and  City  Planning 
Committee," 
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OPINION 


Since  receipt  of  your  request  for  an  opinion  I  have  been 
advised  that  the  property  comprising  the  Commerce  High  School 
Playfield  was  acquired  as  a  result  of  a  City  and  County  of  San 
Francisco  Bond  Issue  for  School  Purposes,  which  bond  issue  has 
since  been  redeemed  out  of  local  taxes. 

Such  a  bonded  indebtedness  is  quite  proper  for  a  munici- 
pality to  issue,  and  the  property  thus  acquired  becomes  municipal 
property,  and  as  such,  owned  by  the  people  of  the  City  and  County 
of  San  Francisco, 

LAW  v,  SAN  FRANCISCO,  lljij.  Cal.381|.,391. 

Such  property  being  neither  conveyed  to,  nor  acquired  by, 
the  Board  of  Education  or  the  San  Francisco  Unified  School  Dis- 
trict as  such,  does  not  vest  in  the  San  Francisco  Unified  School 
District  (S.F.  UNIFIED  SCHOOL  DISTRICT  v.  SAN  FRANCISCO,  Sk   C.A. 
(2d)  105). 

The  Board  of  Supervisors  has  established  a  regular  pro- 
cedure for  the  transfer  of  property  belonging  to  t  he  City  and 
County  of  San  Francisco,  when  the  property  involved  is  no  longer 
used  advantageously  by t  he  department  under  whose  jurisdiction  it 
may  be  then  held.   This  procedure  is  set  forth  in  Part  I,  Article 
2,  sections  158-163  of  the  San  Francisco  Municipal  Code  ,  as  fol- 
lows: 

"Section  158.   Transfer  of  Real  Property,   Inter- 
departmental, Whenever  any  real  property,  whether 
improved  or  unimproved  belonging  to  the  City  and 
County  of  San  Francisco  or  to  any  department  thereof 
is  no  longer  used  advantageously  by  the  department 
which  owns  it  or  under  whose  jurisdiction  it  is,  or 
when  any  such  property  can  be  more  advantageously 
used  by  a  department  other  than  the  department  which 
owns  it  or  under  whose  jurisdiction  it  is,  the  said 
real  property,   including  any  improvements  thereon, 
may  be  transferred  to  the  jurisdiction  of  such  de- 
partment which  can  more  advantageously  use  the  same 
and  for  the  purpose  of  transferring  jurisdiction  of 
said  real  property  the  hereafter  proceedings  shall 
be  had. 
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"Section  159.   Transfer,  Request  to  Mayor  for. 
The  officer,  board  or  commission  in  charge  of  the 
deportment  which  desires  to  have  said  real  property 
transferred  to  it  shall  file  with  the  Mayor  a  request 
in  writing  that  said  transfer  shall  be  made,  which 
said  request  shall  contain  a  description  of  the 
desired  property  and  state  the  specific  purposes 
for  which  said  property  is  to  be  used  by  said  depart- 
ment.  Whenever  any  department  desiring  to  have  said 
property  transferred  to  it  is  under  the  jurisdiction 
of  the  Chief  Administrative  Officer,  the  latter  shall 
approve  said  request  for  said  transfer, 

"Section  l60.   Director  of  Property,  Report  by» 
Upon  said  request  being  received  by  said  Mayor  he 
shall  refer  the  same  to  the  Director  of  Property 
for  a  report  as  to  the  estimated  value  of  said  prop- 
erty and  the  character  of  the  improvements  thereon 
and  as  to  whether,  in  the  opinion  of  said  Director 
of  Property,  the  same  can  be  advantageously  used  by 
the  said  department  desiring  the  same  transferred  for 
the  purposes  specified  in  said  request.   The  Director 
of  Property  shall  make  said  report  to  the  Mayor  within 
ten  (10)  days  after  receipt  of  same, 

"Section  l6l.   Transfer,  Consent  of  Department 
Required,   If,  on  receipt  of  said  report  the  Mayor 
shall  be  of  the  opinion  that  said  property  can  be 
advantageously  used  by  tho  department  desiring  the 
same,  he  shall  request  the  department  owning  the 
same,  or  under  whose  jurisdiction  it  is  to  consent 
to  the  transfer  of  said  property  to  the  department 
desiring  said  transfer;  and  if  said  first  mentioned 
department  consents  to  said  transfer  the  Mayor  shall 
recommend  to  the  Board  of  Supervisors  that  it  order 
said  property  transferred  to  the  department  desiring 
the  same,  sending  to  said  board  with  said  request  such 
data  regarding  said  property  as  he  has  received  from 
the  Director  of  Property,   No  property  shall  be  trans- 
ferred from  one  department  to  another  without  the  con- 
sent of  the  department  owning  or  having  jurisdiction 
over  the  same , 
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"Section  162.   Transfer,  Resolution  for.   Upon 
receiving  said  request  from  the  Mayor  that  said  prop- 
erty be  transferred,  the  Board  of  Supervisors  shall 
give  consideration  to  the  same,  and  if  the  board  shall 
determine  that  said  property  is  no  longer  necessary  or 
advantageous  to  the  department  owning  or  having  juris- 
diction of  the  same  and  can  be  advantageously  used  by 
the  department  asking  for  the  same,  the  board  shall, 
by  resolution,  order  a  transfer  of  the  same  to  said 
department.  Any  such  transfer  may  be  made  without 
limit  or  for  a  limited  period  to  be  stated  in  said 
resolution.   No  property  which  has  been  acquired  by 
the  City  and  County  of  San  Francisco  or  by  any  depart- 
ment thereof  as  a  gift  for  any  specific  purpose  shall 
be  transferred  if  said  transfer  would  be  a  violation 
of  the  trusts  upon  which  said  property  is  held. 

"Section  163.   Transfer,  Record  of.  When  the 
Board  of  Supervisors  shall  adopt  any  resolution 
transferring  any  property  from  one  department  to 
another  as  herein  provided  a  copy  of  said  resolution 
shall  bo  forthwith  delivered  to  the  Director  of  Prop- 
erty, who  shall  keep  the  same  in  his  office  and  make 
the  necessary  record  of  said  transfer." 

In  the  light  of  the  above,  I  would  answer  your  inquiries 
as  follows: 

(1)  Title  to  Commerce  High  School  Playfield  is  not 
vested  in  the  Board  of  Education,  nor  is  it 
vested  in  the  San  Francisco  Unified  School 
District. 

(2)  The  Board  of  Education  has  the  power  and  author- 
ity to  control  the  use  of  Commerce  High  School 
Playfield  insofar  as  the  same  may  be  put  to 
proper  school  purposes, 

(3)  If  the  Commerce  High  School  Playfield  is  declared 
surplus  property,  no  longer  necessary  for  school 
purposes,  there  is  no  provision  of  law  entitling 
the  Board  of  Education  to  be  reimbursed  for  such 
property* 
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{l\.)      Under  the  provisions  of  section  l6l  of  Article  2, 
Part  I  of  the  San  Francisco  Municipal  Code,  the 
Board  of  Education  would  have  to  consent  to  the 
transference  of  the  Commerce  High  Playfield  to 
another  department  before  any  such  transfer  could  - 
be  made. 


as  made* 


You  are  thus  advised  in  connection  with  your  inquiries 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 


NSW 
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iUBJECT:      APPLICATION   OP  AMERICAN  DISTRICT   TELEGRAPH 
COMPANY  FOR  ABROGATION   OP    ITS   FRANCHISE 


Dear  Sir: 

I  am  in  receipt,  as  follows,  of  your  request  for  an 
opinion  for  information  for  the  benefit  of  the  Board  of  Super- 
visors: 

"Attached  hereto  please  find  copy  of  com- 
munication from  the  Controller,  dated  October 
2l\,   1951,  with  reference  to  the  application  of 
the  American  District  Telegraph  Company  for 
abrogation  of  its  franchise,  in  which  communication 
the  Controller  refers  to  the  franchise  situation 
generally  and  recommends  the  enactment  of  legisla- 
tion to  declare  an  official  policy  regarding  the 
use  of  city  properties  and  to  provide  against 
violations  of  the  terms  and  conditions  of  such 
policy. 

"This  matter  is  referred  to  you  with  the 
request  that,  as  soon  as  possible,  you  prepare 
such  legislation  as  is  recommended  by  the 
Controller  for  consideration  by  the  Finance 
Committee." 

There  is  also  before  me  the  communication  from  the 
Controller  to  the  Board  of  Supervisors,  to  which  you  have  re- 
ferred, stating  "the  franchise  situation  generally,"  and 
recommending  the  enactment  of  legislation  "to  declare  an  offi- 
cial policy  regarding  the  use  of  city  properties  and  to  provide 
against  violations  of  the  terms  and  conditions  of  such  policy." 

I  therefore  must  regard  your  communication  as  twofold 
in  nature:   (1)  in  request  of  an  opinion  concerning  the  right 
of  American  District  Telegraph  Company,  hereinafter  referred  to 
as  "ADT,"  for  abrogation  of  its  franchise  and  (2)  in  request 
of  an  opinion  concerning  the  right,  if  any,  of  other  concerns 
mentioned  by  the  Controller  to  engage  in  the  use  of  city  prop- 
erty without  any  franchise,  together  with  the  request  for  the 
preparation  by  me  of  appropriate  legislation  in  requirement 
of  franchises  in  these  instances,  if  deemed  legally  necessary. 


2. 


I  am  of  the  view  that  the  survey  of  these  problems 
should  be  subdivided.   This  opinion  is  therefore  confined  to 
the  pending  application  of  ADT  for  abrogation  of  its  franchise. 
I  am  making  the  subject  of  a  separate  communication  the  problem 
relating  to  various  concerns  utilizing  city  properties,  facili- 
ties and  privileges  without  current  exactment  of  franchises. 

1.   The  Terms  of  the  Franchise 

The  franchise  in  favor  of  ADT  is  embodied  in  Ordinance 
No.  15.0991  of  the  Board  of  Supervisors.   It  was  enacted  May  2, 
1938.   It  was  for  a  period  of  twenty-five  (25)  years  thereafter. 
(Sec.  8). 

The  right  was  there  granted  to  install  and  maintain 
facilities  in  streets  and  public  places  in  San  Francisco  for 
the  transmission  of  signals  and  alarms  including  fire  alarms, 
burglar  alarms,  automatic  sprinkler  or  water  flow  alarms,  watch- 
man alarms  and  messenger  calls.  (Sec.  1). 

The  ordinance  in  grant  of  franchise  next  provides 
(Sec.  2)  that  the  grantee  "shall"  install,  maintain  and  operate, 
during  the  life  of  the  franchise,  transmission  lines  between 
the  central  stations  of  the  grantee  and  the  fire  and  police  de- 
partments of  the  City  and  County  of  San  Francisco.  (Sec.  2).  The 
provision  follows  requiring  that  the  grantee  install  apparatus 
in  the  fire  and  police  departments  "for  the  purpose  of  trans- 
mitting to  said  department  alarms  and  signals  of  fire ?:, burglaries, 
holdups  and  other  emergencies"  at  the  sole  cost  of  the  grantee. 
(Sec.  2). 

It  is,  of  course,  obvious  that  the  foregoing  provision 
goes  to  the  essence  of  the  whole  franchise.   This  privilege  and, 
at  the  same  time,  mandatory  duty  assures  efficiency  of  service 
by  the  grantee  to  its  customers.   It  is  reasonable  to  assume  that 
the  franchise  would  not  have  been  granted  had  not  the  grantee 
undertaken  these  duties.   That  the  clauses  just  referred  to  are 
of  controlling  significance  is  demonstrated  by  the  opening  por- 
tion of  Section  2,  wherein  it  is  provided  that  "as  a  condition 
to  the  granting  of  the  same  (the  franchise )"  the  grantee  "shall" 
make  the  installations  to  which  we  have  just  referred  (in  the 
transmission  lines  between  its  central  stations  and  the  fire  and 
police  departments  and  in  the  premises  of  those  departments). 

ADT  continues  the  use  of  these  connections  within  the 
premises  of  police  and  fire  departments  in  the  operation  of  its 
business. 
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The  franchise  requires  payment  by  ADT  to  the  City  and 
County  of  San  Francisco  of  two  (2)  per  cent  of  ADT's  gross 
annual  receipts. 

2.  The  Contention  of  ADT. 

In  seeking  abrogation  of  its  franchise  by  official  action 
upon  the  part  of  the  Board  of  Supervisors,  ADT  asserts  that  it 
no  longer  utilizes  the  streets  and  thoroughfares  of  the  City  and 
County  of  San  Francisco  and  hence  is  to  be  relieved  of  its 
franchise. 

3.  History  and  Present  Manner 
of  Operation 

I  am  in  receipt  of  a  detailed  report  from  the  Controller 
on  this  subject,  summarized  as  follows: 

At  the  time  of,  and  subsequent  to,  the  enactment  of  the 
ordinance  referred  to  above,  in  issuance  of  franchise,  ADT  has 
been  engaged  in  the  rendition  of  services  described  in  the  ordi- 
nance and  franchise.   This  service  consists  of  installation  of 
mechanical  appliances  in  the  premises  of  the  customer  which 
actuate  devices  transmitting  electrical  signals  by  means  of  wire 
circuits  to  the  central  office  of  ADT.   From  ADT's  central 
office,  an  operator  communicates  by  telephone  burglar  alarms  to 
the  broadcasting  center  of  the  police  department  and  communicates 
fire  alarms  to  the  broadcasting  center  of  the  fire  department 
both  by  ticker  and  telephone.   Communications  by  ADT  to  both 
police  and  fire  departments  are  by  virtue  of  the  facilities  in- 
stalled and  maintained  by  ADT  in  the  premises  of  both  departments, 
as  heretofore  appearing.   Both  types  of  communications  to  either 
department,  when  received,  are  processed  by  city  personnel 
through  the  city's  own  communications  system. 

The  communications  of  ADT's  system  may  be  considered  as 
divided  into  three  parts: 

(A)  Wires  upon  the  customers'  own  premises; 

(B)  Wires  from  the  boundary  of  the  customers' 

premises  to  the  ADT  central  office; 

(C)  Wires  from  the  ADT  central  office  to  points 

within  the  ^olice  and  Fire  Departments. 

That  part  of  the  system  designated  as  (a)  may,  for  pres- 
ent purposes,  be  disregarded,  as  no  use  of  city  property  under 
a  franchise,  or  otherwise,  is  involved. 
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The  (B)  part  of  the  system  is,  of  course,  embraced 
within  the  first  portion  of  Section  2  of  the  ordinance  and 
franchise,  heretofore  reviewed.   Prior  to  February  1,  19i|8: 

(1)  Some  of  these  circuits  (forming  a  part  of  (B) 
above)  were  wholly  owned  by  ADT. 

(2)  Others  were  owned  by  persons  having  no  legal  iden- 
tity with  ADT  and  were  used  by  ADT  under  lease  arrangement. 

(3)  Still  additional  circuits  were  owned  for  some  dis- 
tance by  others  and  the  remaining  distances  were  filled  in  by 
ADT's  own  wires. 

The  wires  in  the  (C )  part  of  the  system,  referred  to 
above,  have  been  throughout  the  franchise  and  now  are  leased 
by  ADT  from  the  Telephone  Company. 

Returning  to  (B)  (3)  above,  it  appears  that  on  February  1, 
I9I48,  ADT  was  advised  by  Pacific  Telephone  &  Telegraph  Company 
that  the  latter  would  discontinue  the  arrangement  by  which  its 
wires  filled  in  for  certain  distances  on  ADT's  circuits.   There- 
after, ADT,  in  some  instances,  abandoned  and,  in  other  instances, 
disposed  of  its  wires  in  the  (E )  part  of  the  system.   The  result 
was  that  by  December  18,  1950,  and  since,  all  wires  in  the  (B) 
part  of  the  system  have  been  and  now  are  operated  by  ADT  under 
lease  and  in  ownership  as  follows:  9%%   owned  by  Pacific  Tele- 
phone &  Telegraph  Company  and  $%   by  Western  Union  Telegraph 
Company. 

It  does  not  aonear  that  Pacific  Telephone  *c  Telegraph 
Comnany  ever  bought  or  otherwise  acquired  any  of  the  ADT  wires 
or  other  facilities.  Nor  is  any  inter-corporate  relationship 
disclosed,  such  as  stock  ownership,  interlocking  directorates 
or  like  means  of  control.   So  far  as  can  be  ascertained,  ADT 
has  been  obliged  to  make  application  and  has  been  treated  in 
the  same  fashion  as  any  other  regular  customer  of  the  Telephone 
Company. 

However,  it  has  been  developed  that  VTestern  union 
Telegraph  Company  owns  JO^,   of  the  stock  of  ADT.   Nevertheless, 
its  cooperation  with  ADT  in  the  lease  of  wires  to  the  latter 
is  of  minor  extent,  being  restricted,  as  we  have  seen,  to  $fo 
of  the  (B)  part  of  ADT's  system. 


OPINION 


I  am  of  the  opinion  that  the  Board  of  Supervisors  would 
not  legally  be  authorized  to  consent  to  the  abrogation  of  the 
franchise  issued  to  and  now  held  by  ADT.   That  various  of  ADT's 
wires,  even  to  the  extent  of  one  hundred  per  cent,  no  longer 
occupy  city  streets,  is  not  determinative. 

I  base  my  conclusion  upon  the  factor  that  here,  by 
contract,  ADT  undertook  the  oerformance  of  certain  affirmative 
duties.   The  franchise  which  ADT  accepted  and  which  constitutes 
a  contract  in  direct  terms  reads  that  ADT  "shall"  operate  trans- 
mission lines  between  its  central  stations  and  the  fire  and 
police  departments.   It  further  requires,  in  precise  language, 
that  ADT  v shall"  install  and  maintain  apparatus  in  the  police 
and  fire  departments  for  the  purposes  named.   Indeed,  the  fran- 
chise goes  so  far  as  to  provide  obligations  thus  assumed 
constitute  a  "condition"  to  the  granting  of  the  franchise. 

It  is  beside  the  point  to  maintain  that,  inasmuch  as 
ADT  chooses  to  perform  its  obligation  to  operate  through  facili- 
ties leased  from  others,  it  no  longer  is  bound  by  the  terms  of 
the  franchise.   If,  perchance,  its  present  arrangement  were  to 
fall  in  manner  akin  to  its  -orior  arrangement  with  the  Telephone 
Company,  ADT  would  still  be  legally  obligated  to  perform  the 
covenants  directly  undertaken  in  acceptance  of  the  franchise. 

The  authorities  draw  a  clear  line  of  cleavage  between 
franchises  which  are  no  more  than  "permissive"  in  nature  and 
those  under  which  "mandatory"  duties  are  to  be  performed.   This 
distinction  is  well  expressed  in  37  C.  J.S.  185,  186: 

"...  in  resoect  to  voluntary  abandonment  of 
franchises  involving  performance  of  service  to 
the  public  a  distinction  has  been  made  between 
•permissive'  and  'mandatory'  franchises,  and  in 
this  connection  the  rule  has  been  announced  that, 
in  the  case  of  'permissive'  franchise,  the  grantee 
is  subject  to  no  further  control  than  by  forfeiture 
of  the  franchise  for  non  user  .  .  .  and  he  is  free 
to  retire,  while  in  the  case  of  a  'mandatory'  fran- 
chise the  grantee  irrevocably  dedicates  the  property 
involved  to  the  performance  of  the  duty  expressly 
assumed." 


6. 


The  property  here  involved  is  both  the  right  and  duty 
to  maintain  and  operate  connections  from  the  (B)  and  (C)  por- 
tions of  its  systems  to  and  within  the  fire  and  police  depart- 
ments, from  which  it  cannot  be  relieved.   It  is  needless  to 
discuss  the  question  whether  ADT  had  the  legal  right  to  abandon 
or  dispose  of  various  of  its  physical  properties .   If  it  had  no 
such  right,  it  cannot  take  advantage  of  its  own  wrong.   If  it 
possessed  such  right,  it  will  be  assumed,  for  the  purpose  of 
this  opinion,  that  it  is  sufficiently  complying,  through  pre- 
sent lease  arrangements,  with  its  obligation  to  "maintain  and 
operate,"  in  the  language  of  the  franchise,  these  transmission 
lines. 

I  therefore  hold  that  mandatory  duties  are  to  be  performed 
under  this  franchise  from  which  ADT  cannot  be  relieved. 

In  Murray  v.  Roberts  (CCA,  1939),  103  Fed. (2d)  889,  the 
court  held  £hat  by  reason  of  certain  affirmative  duties  pre- 
scribed in  a  franchise,  a  street  railway  company  was  bound  to 
continue  in  operation  and  could  not  obtain  an  abrogation  of  its 
franchise.   The  Court  stated  (p.  893>  middle  of  column  1): 

"Ordinarily,  the  doctrine  .  .  .  that  failure 
to  exploit  a  franchise  will  forfeit  it,  is  sanction 
enough  to  insure  performance ;  and  in  cases  of 
'permissive'  franchises  the  grantee  is  subject  to 
no  further  control.   If  he  is  willing  to  throw 
up  the  whole  franchise,  he  is  free  to  retire. 
When,  however,  a  franchise  is  made  'mandatory,'  it 
is  because  this  sanction  is  not  thought  to  be  suf- 
ficient guaranty,  and  the  grantee  must  be  under- 
stood irrevocably  to  dedicate  the  property  to  the 
performance  of  the  duty  expressly  assumed." 

McQuillin  on  Municipal  Corporations 

(3rd  id.)  Vol.  12,  p.  186,  sec.  3k'Sk' 

"As  already  stated,  a  public  utility  company, 
whose  franchise  is  not  mandatory,  may  withdraw 
from  public  employment  by  a  surrender  of  its 
franchise.   But  it  Is  well  settled  that  perform- 
ance of  a  'mandatory'  franchise  may  be  enforced 
specifically  against  a  solvent  obligor." 

23.    Am.    Jur.    (Franchises)    736   sec.    27: 

"Where  a  franchise  confers  a  mere  privilege 
or  right,  it  may,  perhaps,  be  said  to  be  aban- 
doned in  a  proper  case,  although  even  in  such 


case  there  must  be  something  more  than  mere 
nonuser  to  constitute  abandonment.   There  must 
also  be  an  act  clearly  indicating  an  intention 
to  abandon.  But  while  a  mere  easement  or  right 
may  be  abandoned,  the  word  is  plainly  inapplicable 
to  a  duty  owing  to  the  state  (or  to  the  City). 
A  nublic  duty  is  not  to  be  laid  down  at  will. 
In  the  case  of  a  mere  easement  there  is  only  one 
party  interested,  and  he  may  voluntarily  abandon 
his  right;  but  in  case  of  a  public  duty  there  are 
two  parties  beneficially  interested  -  the  party 
who  owes  the  duty,  and  the  state  to  which  the  duty 
is  owing.   The  necessary  result  must  be  that,  in 
order  to  extinguish  the  duty,  there  must  be  con- 
currence upon  the  part  of  the  state." 

l±3   Am.  Jur.  (Public  Utilities  and  Services) 
5B6=5B5  (sec.  20): 

"Where  there  is  a  grant  and  acceptance  of 
a  public  franchise  which  imposes  certain  obliga- 
tions on  the  corporation  to  which  the  franchise 
is  granted,  a  public  duty  is  thereby  imposed  on 
it,  and  a  writ  of  mandamus  will  issue,  in  a 
proper  case,  to  comoel  the  performance  of  such 
public  duty." 

In  accord: 

VJright  v.  Milwaukee  Electric  Railway 
and  Light  Company  (1897), 
95  Wis.  29,  3°  L.  H.  A.  i+ 7 * 
60  Am.  St.  Rep.  7l|. 

I  have  considered  the  case  of  County  of  Tehama  v.  Pacific 
Ga3  and  Electric  Company  (1939),  33  CaTTTpp.  (2d)  Lj65,  91  Pac. 
(2d)  93°,  relied  uoon  by  ADT  in  support  of  its  application  for 
the  abrogation  of  its  franchise,   I  do  not  consider  that  case  in 
point.   The  action  there  was  by  a  County  to  recover  franchise 
taxes.   Thereafter,  the  defendant  acquired  franchises  issued  to 
other  power  companies.   It  was  held  that  the  defendant  was  not 
liable  for  the  sums  required  under  the  franchises  it  had  pur- 
chased, for  the  reason  that  these  franchises  had  been  abandoned. 

The  facts  there  appearing  bear  no  analogy  fco  the  instant 
matter.  The  franchises  upon  which  payment  was  sought  were  cumu- 
lative, in  purpose,  of  the  franchise  possessed  by  the  defendant. 
Evidence  of  consent  to  abandonment  of  the  purchased  franchises 
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sufficiently  appeared  from  the  failure  of  the  plaintiff  county, 
for  a  period  of  twenty  years,  to  demand  payment. 

This  present  opinion  is  based  upon  a  consideration  of 
facts  not  before  me  at  the  time  of  rendition  of  my  Opinion 
No.  I4I2.   The  opinion  to  which  I  have  just  referred  may  there- 
fore be  considered  as  modified  by  this  instant  opinion. 

In  conclusion,  attention  is  called  to  the  claim  of  ADT 
that  various  of  its  competitors  are  using  city  property  and 
streets,  without  requirement  of  franchise.   This  does  not  call 
for  compliance  with  the  demand  of  ADT  for  abrogation  of  its 
franchise.   Rather,  the  remedy  is  to  insist  upon  application 
for  a  franchise  upon  the  part  of  persons  using  city  property, 
so  that  all  may  be  treated  alike.   As  indicated,  this  will  be 
the  subject  of  a  separate  communication  to  you. 

Respectfully  submitted, 


ADT 


DION  R.    HOLM 
City  Attorney 


To:      Mr.    John  R.    McGrath 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


OPINION  NO.  627 
November  5>  1952 


SUBJECT:   RECEIPT  OP  CHECK  PROM  AMERICAN 
DISTRICT  TELEGRAPH  COMPANY 


Dear  Sir: 

I  am  in  receipt,  as  follows,  of  your  request  for  an 


opinion: 


REQUEST 

"I  am  in  receipt  of  a  letter  from  the  attorney 
for  the  American  District  Telegraph  Company,  en- 
closing a  check  in  the  amount  of  (,10,096.97  and  an 
affidavit  sworn  to  by  the  auditor  of  the  ADT  Co. 
A  copy  of  all  matter  received  is  attached  hereto. 

"Since  the  city  and  county  is  presently 
engaged  in  negotiations  with  the  American  District 
Telegraph  Company,  whereby  they  are  seeking  to 
bring  their  franchise  to  an  end  and  deny  liability 
under  it,  I  desire  your  advice  as  to  whether  the 
check  should  be  deposited. 

"Should  I  deposit  the  check  would  I  jeopardize, 
in  any  manner,  the  position  or  positions  of  the 
city  and  county  in  the  settlement  now  pending  be- 
fore the  Board  of  Supervisors?  Were  I  to  deposit 
the  check,  would  my  doing  so:   (a)  resolve  the 
question  as  to  the  correctness  of  amount  due  for 
the  period  January  1,  1950  through  December  18, 
1950?   (b)   Constitute  an  admission  no  further 
sum  is  owing,  for  the  balance  of  1950?   (c)  Act 
to  satisfy  every  claim  for  money  pursuant  to  the 
percentage  clause  of  the  franchise  subsequent  to 
December  18,  1950  or  December  31,  1950? 

"If  it  is  your  determination  the  check  should 
not  be  deposited,  or  that  I  take  other  steps  after 
depositing,  or  prior,  I  request  you  aid  me,  by 
prescribing  the  letter  of  reply  to  the  ADT  Co.  and 
its  attorney. 
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"Your  attention  is  directed  to  a  statement 
concerning  ADT  Co.  -  city  and  county  relation- 
ships which  I  have  recently  prepared,  documented, 
and  sent  to  you. " 

Prior  to  response  to  specific  questions  put  by  you,  I 
call  attention  to  my  Opinion  Ho.  626,  dated  November  5,  1952, 
rendered  to  the  Board  of  Supervisors,  in  which  I  advise  that 
American  District  Telegraph  Company  (referred  to  therein  and 
hereinafter  as  "ADT")  is  not  legally  entitled  to  surrender  its 
franchise.   The  details  of  that  franchise  and  the  method  of 
operation  thereunder  are  fully  set  forth  in  that  opinion. 

Your  request,  as  set  forth  above,  is  accompanied  by  a 
copy  of  the  check  transmitted  to  you  by  Pillsbury,  Madison  & 
Sutro,  attorneys  for  ADT.   That  check  is  in  the  sum  of  (10,096.97 
and  purports  to  be  in  oayment  of  the  two  per  cent  of  the  gross 
revenue  of  ADT  (the  percentage  exacted  by  the  ordinance  in  grant 
of  franchise)  for  the  period  January  1,  1950  to  December  18, 
1950. 

The  transmission  of  the  check  was  accompanied  by  a  letter 
addressed  to  you  from  the  aforementioned  attorneys  to  the  effect 
that  wire  circuits  representing  less  than  ten  per  cent  of  the 
ADT  system  were  not  disposed  of  until  consummation  of  the  sale 
to  Western  Union  Company  on  December  18,  1950.   As  noted  at 
page  3  of  Opinion  No.  626  to  which  we  have  referred,  the  con- 
summation of  this  transaction  is  asserted  by  ADT  finally  to 
effectuate  transfer  and  disposition  of  ownership  of  all  of  its 
wires  in  city  streets.   (Vide ,  the  (B)  part  of  its  system  re- 
ferred to  at  page  I4  of  the  other  opinion).  With  the  letter 
referred  to,  there  was  likewise  submitted  to  you  a  verified 
statement  of  the  auditor  of  ADT  to  the  effect  that  the  gross 
earnings  for  the  specified  period  totaled  ^^0/4 , 8i| 3 . 3U • 

The  ADT  franchise  requires,  as  stated  above,  payment  by 
the  franchise  holder  to  the  City  and  County  of  San  Francisco  of 
"two  (2)  per  cent  of  the  gross  annual  receipts  of  the  grantee, 
its  successors  and  assigns,  arising  from  the  use,  operation  or 
possession  of  the  rights  and  privileges  hereby  granted."  As 
ruled  in  Opinion  No.  626,  the  words  "use,  operation  or  possession" 
refer  to  the  franchise  itself  and  are  not  dependent  upon  the 
continued  operation  in  city  streets  of  physical  properties. 

It  is  further  provided  in  the  ADT  franchise  that 

"said  grantee  shall,  on  or  before  the  15th  day 
of  February  of  each  calendar  year,  render  to 
the  said  City  and  County  of  San  Francisco  a  full, 
true  and  correct  statement  of  all  of  the  gross 


earnings  and  income  from  the  operations  of  the 
said  grantee  arising  out  of  this  franchise  for 
the  preceding  calendar  year  and  shall,  on  or 
before  the  15>th  day  of  March  of  each  calendar 
year,  pay  to  the  City  and  County  of  San  Francisco 
the  said  sum  of  two  (2)   per  cent  of  the  gross  an- 
nual receipts  of  the  preceding  year  from  the 
operations  of  the  said  grantee,  its  successors 
and  assigns  arising  from  the  use,  operation  or 
possession  of  the  rights  and  privileges  hereby 
grantedT" 

The  language  which  we  have  underscored  makes  it  clear  that  liabil- 
ity for  franchise  payments  is  not  dependent  upon  retention  of 
property. 

I  am  alive  to  wording  on  the  check,  immediately  preceding 
the  place  for  endorsement,  reading  as  follows: 

"By  the  endorsement  of  this  Voucher  Check  the 
Payee  acknowledges  payment  in  full  settlement 
of  the  account  as  specified  herein. 


Make  All  Endorsements  Here." 

OPINION 

I  respond  to  your  questions  in  the  inverse  order  appear- 
ing in  your  request  for  an  opinion: 

"Were  I  to  deposit  the  check,  would  my 
doing  so:  .  .  .(c)  Act  to  satisfy  every  claim 
for  money  pursuant  to  the  percentage  clause  of 
the  franchise  subsequent  to  December  18,  1950 
or  December  31»  1950?" 

To  furnish,  in  finality,  an  academic  reply  to  this  ques- 
tion is  deemed  unnecessary.   Suffice  it  to  say,  that  if  any 
involvement  would  be  created  by  the  deposit  of  such  check,  such 
course  should  not  be  taken. 

In  the  letter  to  you  from  the  ADT  attorneys,  the  position 
is  reasserted  (at  the  end  of  the  letter)  that  "it  (ADT)  contends 
absolutely  that  none  of  the  privileges  granted  by  the  ordinance 
(the  franchise)  were  exercised  thereafter"  (referring  to  Decem- 
ber 18,  1950,  the  final  date  of  transfer  to  Western  Union  Company) 


At  the  middle  of  page  1  of  the  same  letter,  the  sum  of  the  ten- 
dered check  is  characterized  as  "the  .maximum  amount  which  we 
believe  may  be  claimed  by  the  City." 

These  statements  just  quoted,  accompanying  the  check, 
together  with  the  language  set  forth  above  preceding  the  place 
for  endorsement  of  the  check,  indicate  that  the  check  is  trans- 
mitted conditionally--and  that,  in  the  event  of  deposit  of  the 
check,  the  condition  is  accepted  to  the  effect  that  ADT  is  to 
be  considered  no  longer  liable  under  any  agreement  falling  under 
the  franchise  contract. 

Under  a  Supreme  Court  decision  presently  cited,  I  am  of 
the  opinion  that  the  acceptance  of  the  check  would  constitute  a 
settlement  in  bar  of  any  cause  of  action  asserted  by  the  City 
for  the  collection  of  further  sums  exacted  by  the  franchise. 
Inasmuch  as  a  settlement  is  thus  created,  the  various  city  of- 
ficials concerned  would  be  bound  to  comply  with  the  terms  of 
Ordinance  No.  898  (Series  of  1939)  which,  in  substance,  provides 
(with  exceptions  not  here  necessary  to  enumerate)  that  a  set- 
tlement of  a  cause  of  action  in  favor  of  the  city  is  not  to  be 
effectuated  except  with  the  approval  of  the  Board  of  Supervisors, 
the  City  Attorney  and  the  head  of  the  particular  department  who 
would  be,  in  this  instance,  the  Chief  Administrative  Officer. 
Since  I  am  advising  that  the  check  should  not  be  endorsed  or 
deposited  in  the  city  treasury,  the  legal  steps  required  by  that 
ordinance  need  not  be  pursued. 

The  grounds  folloxv  upon  which  I  hold  that  the  deposit 
of  the  check,  necessarily  in  compliance  with  the  ordinance 
mentioned  immediately  above,  would  in  all  probability  bring  about 
a  settlement  in  bar  of  any  further  cause  of  action  on  behalf  of 
the  city. 

Civil  Code,  Section  1521: 

"An  accord  is  an  agreement  to  accept,  in 
extinction  of  an  obligation,  something  different 
from  or  less  than  that  to  which  the  oerson 
agreeing  to  accent  is  entitled," 

Civil  Code,  Section  1^22: 

"Though  the  parties  to  an  accord  are  bound 
to  execute  it,  yet  it  does  not  extinguish  the 
obligation  until  it  is  fully  executed." 
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Civil  Code,  Section  1523: 

"Acceptance  by  the  creditor,  of  the  con- 
sideration of  an  accord  extinguishes  the 
obligation,  and  is  called  satisfaction." 

Civil  Code,  Section  152I4: 

"Part  performance  of  an  obligation,  either 
before  or  after  a  breach  thereof,  where  expressly 
accepted  by  the  creditor  in  writing,  in  satis- 
faction, or  rendered  in  pursuance  of  an  agreement 
in  writing  for  that  purpose,  though  without  any 
new  consideration,  extinguishes  the  obligation." 

That  an  accord  and  satisfaction  in  final  settlement  of 
any  further  claim  of  the  city  on  the  franchise  obligation  in  all 
probability  would  be  brought  about  in  procedure  in  the  acceptance 
of  the  check  appears  from  the  recent  decision  of  the  Supreme 
Court  of  California  in  Potter  v.  Pacific  Coast  Lumber  Company 
(1951),  37  Cal.  (2d)  592, "^S"  Pac.(2d)  16. 

This  was  an  action  to  recover  an  alleged  balance  due  on 
the  sale  of  three  carloads  of  lumber.   The  plaintiff  was  the 
seller;  the  defendant  was  the  buyer.   The  contracts  in  express 
terms  provided  for  a  stated  nrice  per  1,000  board  feet  "P.O.B. 
mill."   The  defendant  contended  and  offered  evidence  to  prove 
that  business  custom  disclosed  that  "P.O.B.  mill"  contemplated 
shipment  to  the  points  of  destination  in  California  at  the  rate 
from  Portland,  and  that  freight  rates  imposed  by  the  seller  from 
other  points  of  origin  in  the  State  of  Oregon  were  not  called 
for  under  the  contracts.   The  defendant  buyer  refused  to  pay 
these  alleged  overcharges  on  freight  and  further  made  deduction 
from  the  drafts  in  remittance  for  so-called  "scant  loading," 
an  extra  charge  imposed  by  the  railroad  because  a  designated 
carload  lot  did  not  completely  occupy  the  car,  and  for  insuffi- 
cient width  of  some  of  the  lumber.   In  the  voucher  accomoanying 
the  draft,  the  items  in  deduction  viere  enumerated  and  at  the  top 
of  each  voucher  the  following  notation  appeared: 

rPayment  of  sight  draft  attached  hereto  is 
accented  in  full  settlement  of  account 
stated  below,  and  endorsement  thereof  will 
constitute  payee's  receipt  to  the  Pacific 
Coast  Lumber  Company  of  California." 

The  plaintiff  seller  cashed  each  of  the  drafts  and  then 
later  wrote  to  the  defendant  in  demand  of  additional  payments. 
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This  suit  was  for  the  remaining  amount  claimed  by  the  plaintiff 
to  be  due,  with  attack  upon  the  validity  of  defendant's  deduc- 
tions . 

In  the  form  of  findings,  the  trial  court  ruled  adversely 
upon  the  defense  of  accord  and  satisfaction,  determining  that 
the  plaintiff  by  endorsement  and  deposit  of  the  checks  did  not 
agree  to  any  settlement  of  the  amounts  due  to  the  plaintiff. 

The  Supreme  Court  (with  the  lone  dissent  of  Mr.  Justice 
Carter)  reversed  the  judgment  and  directed  judgment  in  favcr  of 
the  defendant,  holding  that  there  was  a  complete  accord  and 
satisfaction  in  bar  of  any  further  claim  by  plaintiff.  At  the 
outset,  the  Suoreme  Court  apolied  this  general  rule  (top  of  p.  597 
of  37  Cal.(2d);  p.  18  of  23i> '  Pac.  (2d)  middle  of  column  2): 

"The  great  weight  of  authority  undoubtedly 
supports  the  rule  that  where  a  claim  is  disputed 
or  unliquidated  and  the  tender  of  a  check  or  draft 
in  settlement  thereof  is  of  such  character  as  to 
give  the  creditor  notice  that  it  must  be  accepted 
'in  full  discharge  of  his  claim'  or  not  at  all,  the 
retention  and  use  of  such  check  or  draft  consti- 
tute an  accord  and  satisfaction  (1  C.J.S.  § 3U » 
p.  528);  and  it  is  immaterial  that  the  'creditor 
protests  against  accepting  the  tender  in  full 
payment'  (1  Am. Jur.  §26,  p.  228),  for  in  such 
case  'the  law  permits  but  two  alternatives, 
either  reject  or  accept  in  accordance  with  the 
condition.'   (Citing  authorities).   Of  course,  for 
the  principle  of  accord  and  satisfaction  to  apply 
in  disposition  of  an  unliquidated  claim,  there 
must  be  a  'bona  fide  dispute'  between  the  parties, 
but  'it  matters  not  that  there  was  no  solid  founda- 
tion for  the  dispute'  as  the  test  is  whether  'the 
dispute  was  honest  or  fraudulent. '   (Citing  authori- 
ties).  Also,  the  debtor  must  make  it  clear  that 
acceptance  of  what  he  tenders  is  subject  to  the 
condition  that  it  shall  be  in  full  satisfaction." 
(Citing  authorities). 

I  have  in  mind  that  in  the  matter  under  consideration 
ADT  is  paying  an  amount  undisputed  by  either  side  and  at  the  same 
time  making  that  payment  conditional  upon  a  full  settlement  of 
any  further  claims.   This  element  of  payment  of  a  conceded,  un- 
disputed amount  as  a  foundation  for  an  accord  and  satisfaction 
is  dealt  with  in  the  Potter  case  as  follows  (middle  of  p.  602 
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of  37  Cal.(2d);  p.  21  of  23k   Pac.(2d),  middle  of  column  2): 

"It  Is  further  suggested  that  defendant 
company,  by  the  respective  remittances  in  the 
reduced  sums,  paid  only  the  conceded  amount  of 
indebtedness  on  each  shipment.   But  that  cir- 
cumstance would  not  prevent  an  accord  and 
satisfaction  arising  from  acceptance  of  the 
conditionally  offered  remittances  applicable 
to  the  entire  demand.  While  there  is  some 
conflict  in  the  authorities  on  whether  the  pay- 
ment of  the  conceded  part  of  the  claim  is  a 
good  accord  and  satisfaction  if  received  in 
discharge  of  the  whole  (anno.  112  A.L.R.  1219), 
it  is  the  majority  view,  as  well  as  the  'tendency 
of  the  later  cases,'  to  tsustain  the  discharge 
where  there  is  a  dispute  as  to  any  part  of  the 
claim  made  by  the  creditor,  although  the  pay- 
ment is  only  the  smaller  amount  which  was 
conceded  by  the  debtor  to  be  due.'   (1  Am.  Jur. 
56I4,  p.  25>lj  also  Williston  on  Contracts,  rev. 
ed.,  vol.  I,  §129,  p.  1439,  and  cases  there  cited.)" 

It  is  true  that,  in  the  case  just  mentioned,  the  Court 
referred  to  certain  admissions  of  the  plaintiff  that,  in  cashing 
the  checks,  there  was  realization  that  the  defendant  had  exacted 
the  condition  that  a  full  settlement  was  contemplated.   However, 
I  am  of  the  view  that  the  case  was  decided  primarily  upon  the 
application  of  the  above  general  rules  without  particular  re- 
liance upon  the  special  state  of  the  testimony  and  that  such 
general  rules  are  applicable  here. 

Recognition  is  to  be  given  to  the  qualification  stated 
in  Potter  v.  Pacific  Coast  Lumber  Company  ( supra)  to  the  effect 
that  to  consummate  an  accord  and  satisfaction  under  the  circum- 
stances at  hand,  there  must  be  a  bona  fide  dispute.  Bona  fides, 
however,  as  held  in  that  case  and  in  other  decisions  cited  in 
that  opinion,  is  not  to  be  determined  upon  the  legal  rule  deemed 
applicable,  but  rests  upon  honesty  in  the  assertion  of  the  claim. 
I  am  of  the  view  that  the  claim  here  asserted  by  ADT  is,  in  any 
event,  to  be  deemed  bona  fide  with  the  result,  in  all  probability, 
of  bringing  about  an  accord  and  satisfaction  in  the  event  of  ac- 
ceptance of  the  check. 

While  it  is  the  rule  that  the  payment  of  a  sum  less  than 
that  due  is  deemed  by  the  courts  as  without  consideration  suf- 
ficient to  support  an  accord  and  satisfaction,  the  courts  have 
recognized  an  exception  in  the  event  that  the  transaction  in 
settlement  is  in  writing. 
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Cloyne  v.  Levv^.  ( 1915) » 

26"~Cal.  App.  637,  li|8  Pac.  22l| 


and 


Schwartz  v .  California  Claim  Servic e ' 
Ltd.  (191^2),  52  Cal.  App.  (2d)  57, 
125  Pac  (2d)  883, 

would  appear  in  consonance  with  the  statutory  doctrine  enacted 
in  Civii  Code,  Secbion  152L[  (supra). 

I  consider  the  letter  from  the  attorneys  for  ADT  together 
with  the  wording  immediately  following  the  place  for  endorsement 
of  the  check  sufficient  to  constitute  a  writing  within  the  mean- 
ing of  this  rule,  if  the  check  were  endorsed. 

The  cases  are  thus  summarized  in 

1  C al ,  Jur .  (Accord  and  Satisfaction)  I3J4,  sec.  10: 

"The  great  weight  of  authority  in  American 
courts  undoubtedly  supports  the  rule  that  where  the 
amount  due  is  in  dispute  and  a  check  for  an  amount 
less  than  that  claimed  is  sent  to  the  creditor 
with  a  statement  that  it  is  sent  in  f\ill  satisfac- 
tion of  the  claim,  and  the  tender  is  accompanied  by 
such  acts  or  declarations  as  amount  to  a  condition 
that  if  the  check  is  accepted  at  all  it  is  accepted 
in  full  satisfaction  of  the  disputed  claim,  and  the 
creditor  so  understands,  its  acceptance  by  the 
creditor  constitutes  an  accord  and  satisfaction, 
even  though  the  creditor  states  at  the  time  that 
the  amount  tendered  is  not  accepted  in  full  satis- 
faction." 

I  therefore  advise,  in  response  to  your  question  (c), 
that  this  check  be  returned  to  the  attorneys  for  ADT.   It  is 
to  be  borne  in  mind  that  the  amount  of  money  here  involved  can 
be  included  in  litigation  against  ADT. 

Your  question  (b)  is  as  follows: 

"Were  I  to  deposit  the  check  would  my  doing 
so  .  .  .  (b)  Constitute  an  admission  no  further 
sum  is  owing,  for  the  balance  of  1950?" 


9. 


Sufficient  heretofore  appears  to  indicate  that,  in  all 
probability,  a  settlement  would  be  effected  not  only  as  to  the 
year  1950  but  with  respect  to  any  further  obligation  of  ADT 
beyond  that  date.   If  steps  were  to  be  taken  toward  cashing 
the  check  (and  I  have  advised  against  that  course),  you  would 
have  the  power,  prior  to  the  taking  of  such  steps,  to  inspect 
and  examine  the  books  of  ADT,  as  provided  in  Section  5  of  the 
ordinance  in  grant  of  franchise. 

Your  question  (a)  is  as  follows: 

"Were  I  to  deposit  the  check,  would  my 
doing  so:   (a)  resolve  the  question  as  to  the 
correctness  of  the  amount  due  for  the  period 
January  1,  1950  through  December  18,  1950?" 

The  answer  heretofore  given  to  your  question  (b)  ap- 


plies. 


ADT 


You  are  therefore  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  H.  D.  Ross 

Controller  of  the  City  and 
County  of  San  Francisco 
109  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  628 
November  12,  1952 


SUBJECT:      CHARTER   SECTIONS    7,    150   and   l$k   "  MAY  SECRETARY 

OF   CIVIL  SERVICE  COMMISSION  IN   1952  APPROVE  TIMEROLL 
WHICH   INCLUDES  A  TWO  WEEKS'    PERIOD   IN   1950  WHEN  A 
CERTAIN  EMPLOYEE    (FRANK   J.   FLORENCE)   WAS  UNDER   SUS- 
PENSION,   AND   SUBSEQUENTLY  EXONERATED. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

"We  are  in  receipt  of  a  timeroll  from  the  Public 
Utilities  Commission  providing  pay  for  Frank  J.  Florence, 
0168.1  Operating  Engineer,  for  the  period  December  ij.  to 
December  15,  1950*  This  timeroll  was  delivered  to  us  on 
September  15,  1952  together  with  a  letter  of  transmittal 
dated  September  Ij.,  1952,  signed  by  the  Manager  of  Utilities. 

"The  circumstances  are  as  follows:  Mr.  Florence  was 
suspended  by  the  Manager  of  Utilities  from  the  period  December 
ij.  to  December  15,  1950  on  a  charge  that  he  lacked  the  resi- 
dential qualifications  prescribed  by  Section  7  of  the  Charter. 
At  a  hearing  on  December  lij.,  1950  Mr.  Turner,  Manager  of 
Utilities,  made  a  finding  that  Mr.  Florence  did  possess  the 
required  residential  qualifications  and  ordered  him  to  return 
to  duty  forthwith,  i.e.,  on  December  15,  1950. 

"No  order  was  made  by  Mr.  Turner  regarding  payment  of 
salary  during  the  period  of  suspension,  which  under  Section 
15U  of  the  charter  he  could  have  made  within  his  discretion. 
In  his  letter  of  September  if,  1952  Mr,  Turner  states  that  the 
omission  was  an  oversight  and  now  asks  that  the  timeroll 
covering  pay  during  the  period  of  suspension  be  approved. 

"Although  Section  l^k   of  the  Charter  does  not  speoify 
that  such  order  of  payment  of  salary  during  the  period  of  sus- 
pension must  be  made  at  the  time  of  the  hearing  and  decision 
by  the  appointing  officer,  there  is  a  question  in  this  office 
as  to  whether  the  order  to  that  effect  may  now  be  made  by  the 
appointing  officer  after  a  lapse  of  two  years. 

"We  therefore  request  your  advice  as  to  whether  we  may 
at  this  time  approve  the  timeroll  for  Mr.  Florence  for  payment 
of  wages  to  him  for  the  period  December  I(.-li|.,  1950  while  under 
suspension." 
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OPINION 

Section  7  of  the  Charter  provides,  and  so  provided  in  1950: 

"All  employees  of  the  city  and  county  •  .  •  shall 
have  been  residents  thereof,  for  at  least  one  year  prior 
to  the  appointment,  unless  otherwise  specifically  provided 
in  this  charter,  .  .  .  and  every  »  .  .  employee  •  •  • 
shall  continue  to  be  a  resident  of  the  city  and  county  dur- 
ing .  .  .  employment  and  upon  ceasing  to  be  such  resident, 
shall  be  removed  from  .  .  .  employment j  .... 

"A  'resident'  within  the  intent  and  purpose  of  this 
section,  means  one  who  actually  lives  within  the  city  and 
county  and  maintains  an  abode  therein,  where  such  resident 
with  his  family,  if  any,  customarily  spends  the  night,  pro- 
vided, however,  that  residence  outside  the  confines  of  the 
city  and  county  for  a  period  not  to  exceed  three  months  in 
any  calendar  year,  or  absence  of  a  resident  from  the  city 
and  county  upon  any  bona  fide  journey,  whether  for  business 
or  pleasure  and  for  whatever  length  of  time,  or  absence  of 
a  resident  while  in  the  performance  of  any  duties  as  an 
elected  or  appointed  official  or  employee  of  the  State  of 
California  or  the  government  of  the  United  States,  shall 
not  be  within  the  contemplation  of  this  section  .  •  .  ." 

Section  7  applies  to  both  civil  service  and  non-civil  service 
employees.   (Dierssen  v.  Civil  Service  Commission,  I4.3  Cal.  App.  (2d) 
53*  57) •  The  employee  in  question  is  a  civil  service  employee 
(Charter,  §li|2),  and  the  position  he  holds  is  included  among  those 
defined  by  the  Civil  Service  Commission  as  permanent. 

Section  154  provides,  and  so  provided  in  1950 J 

"No  person  employed  under  the  civil  service  provisions 
of  this  charter  .  .  .  in  a  position  defined  by  the  commission 
as  'permanent'  shall  be  removed  or  discharged  except  for 
cause,  upon  written  charges,  and  after  an  opportunity  to  be 
heard  in  his  own  defense.  Pending  such  hearing,  the  appointing 
officer  may  suspend  the  person  so  accused;  but  such  suspension 
shall  not  be  valid  for  more  than  thirty  days,  unless  hearing 
upon  the  charge  shall  be  delayed  beyond  such  time  by  the  act 
of  the  accused  person.  When  charges  are  made,  the  appointing 
officer  shall,  in  writing,  notify  the  person  accused  of  the 
time  and  place  when  the  charges  will  be  heard,  by  mailing  such 
statement  to  his  last  known  address.   The  appointing  officer 
shall  publicly  hear  and  determine  the  charges,  and  may  exonerate, 
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"suspend  or  dismiss  the  accused.   If  the  employee  is  exon- 
erated the  appointing  officer  may,  at  his  discretion,  remit 
the  suspension  and  may  order  payment  of  salary  to  the  em- 
ployee for  the  time  under  suspension,  and  the  report  of 
such  suspension  shal  1  thereupon  be  expunged  from  the  record 
of  service  of  such  employee.  The  civil  service  commission 
shall  immediately  be  notified  of  the  charges  when  made,  of 
the  hearing,  and  of  the  finding  thereon.  The  finding  of  the 
appointing  officer  shall  be  final,  unless  within  thirty  days 
therefrom  the  dismissed  employee  appeals  to  the  civil  service 
commission  ..." 

Then  follow  provisions  governing  the  employee's  right  of  appeal,  and 
the  next  paragraph  provides: 

"The  civil  service  commission  may  hear  and  determine 
any  charge  filed  by  a  citizen  or  by  the  authorized  agents 
of  the  commission  when  the  appointing  officer  neglects  or 
refuses  to  act.  Removal  or  discharge  may  be  made  for  any 
of  the  following  causes:   incompetence,  habitual  intemper- 
ance, immoral  conduct,  insubordination,  discourteous 
treatment  of  the  public,  dishonesty,  inattention  to  duties, 
or  engaging  in  prohibited  political  activities  ..." 

Section  150  provides  that  the  controller  shall  not  approve  and 
the  treasurer  shall  not  pay  any  claim  for  personal  services  or  war- 
rant for  salary  unless  it  has  been  approved  by  the  secretary  of  the 
Civil  Service  Commission,  and  requires  the  secretary  of  the  Civil 
Service  Commission  to  examine  and  approve  each  payroll  ("for  all 
persons  legally  appointed  to  or  employed  in  positions  legally  es- 
tablished under  this  charter")  which  has  been  submitted  to  him  bear* 
ing  the  approval  of  the  head  of  the  department  or  office  employing 
the  service.   The  secretary  is  required  to  make  a  notation  of  any 
item  of  the  payroll  of  which  he  disapproves,  and,  as  so  approved 
or  disapproved,  to  certify  the  payroll  to  the  controller. 

1.   ARE  SECTIONS  7  AND  151+  MUTUALLY  EXCLUSIVE, 
OR  ARE  THEY  TO  BE  READ  TOGETHER? 

The  first  question  to  be  answered  is  whether  the  removal  of  a 
permanent  civil  service  employee  because  of  noncompliance  with  sec- 
tion 7»  is  governed  by  the  provisions  of  section  15^»   It  seems 
clear  that  it  is,  but,  surprisingly,  the  suggestion  has  been  ad- 
vanced that  removal  under  section  7  does  not  fall  within  the  purview 
of  section  151+. 

Section  151+  states  that  no  civil  service  employee  holding  a 
permanent  position  shall  be  removed  or  discharged  until  written 
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charges  have  been  made  and  he  has  been  given  a  hearing;  that  pending 
such  hearing  the  appointing  officer  may  suspend  him;  that  the  em- 
ployee is  entitled  to  appeal  the  appointing  officer' s  decision  to 
the  Civil  Service  Commission,  and  that 

"If  the  employee  is  exonerated  the  appointing 
officer  may,  at  his  discretion,  remit  the  sus- 
pension and  may  order  payment  of  salary  to  the 
employee  for  the  time  under  suspension,  and  the 
report  of  such  suspension  shall  thereupon  be  ex- 
punged from  the  record  of  service  of  such  employee.11 

In  other  words  section  iSk   makes  no  exception  of  removals  for 
violation  of  section  7«   Nor  should  any  such  exception  be  inserted 
in  section  l5k»      It  is  a  cardinal  rule  of  statutory  construction 
"not  to  insert  what  has  been  omitted."   (C.C.P.  sec.  1858) 

Another  cardinal  rule  of  construction  is  that,  "To  ascertain 
the  meaning  or  intent  of  the  various  provisions  of  the  charter,  dif- 
ferent sections  or  provisions  must  be  read  together,  with  a  view 
to  harmonizing  them."   (Bruce  v.  Civil  Service  Board,  6  Cal.  App. 
2d  633,  636;  Crowe  v.  Boyle,  10k   Cal.  117,  129;  Marshall  v.  Williams 
85  Cal. App.  507,  5H-512;  23  Cal.  Jur.  76O-76I) 

It  is  just  as  vital  that  the  employee  be  given  the  hearing  and 
other  rights  accorded  him  by  section  l5if  when  the  cause  for  his 
threatened  removal  is  a  violation  of  section  7,    as  it  is  when  some 
other  ground  of  removal  is  urged.  Any  other  interpretation  would  be 
illogical  and  could  lead  to  a  serious  breakdown  of  the  civil  service 
system:   the  appointing  officer  could  discharge  a  politically  un- 
popular employee  with  impunity — no  charges,  no  hearing,  no  right  of 
appeal —  aid  give  as  his  reason  section  7« 

Tbe  Charter  sections,  as  pointed  out,  "are  incompatible  with 
/such/  contention  as  they  expressly  negative  any  such  purpose." 
(Marshall  v.  Williams,  85  Cal. App.  507,  513) 

It  has  been  suggested  that  because  a  subsequent  paragraph  of 
section  15 1|.  states  that  "removal  or  discharge  may  be  made  for  any 
of  the  following  causes"  listing  eight  causes,  none  of  which  specif- 
ically covers  removal  for  a  violation  of  the  residence  requirements 
of  section  7»  therefore  a  removal  for  noncompliance  with  section  7 
is  not  covered  by  the  provisions  of  section  Vz>h»     This  is  a  non 
sequltur.  Violation  of  section  7  is  not  listed  in  section  I5I4-  as  a 
cause  for  removal  because  it  is  already  covered  in  section  7;  it 
was  therefore  unnecessary  to  repeat  it.  With  equal  logic  (or  lack 
of  it)  it  could  be  argued  that  since  section  iSk   lists  certain 
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causes  for  discharge  of  permanent  civil  service  employees,  but  does 
not  include  a  violation  of  the  residence  requirements  of  section  7» 
therefore  a  permanent  civil  service  employee  may  not  be  discharged 
because  of  noncompliance  with  the  residence  requirements  of  section 
7.  But  this  argument  falls  because  section  7  expressly  states  that 
in  case  of  noncompliance  by  any  employee  with  the  residence  require- 
ments of  section  7»  he  "shall  be  removed  from  employment."  By  the 
same  token,  notwithstanding  section  7  so  states,  section  iSk   gives 
permanent  civil  service  employees  a  safeguard  by  providing  that 
"no  person"  employed  in  a  permanent  civil  service  position  shall  be 
discharged  without  a  hearing  on  written  charges,  with  right  of  ap- 
peal. There  is  no  conflict  or  inconsistency  between  sections  7  and 
3J*>lj.j  and  the  rules  of  statutory  construction  require  that  these 
sections  be  "read  together."  So  read,  section  7  provides  the  sub- 
stantive ground  of  removal  and  section  1$\\.   the  procedural  safe- 
guards therefor  in  the  oase  of  permanent  civil  service  employees. 

It  is  evident  that  section  iSh   was  intended  to  protect  perman- 
ent civil  service  employees.   It  is  unnecessary  to  point  out  that 
in  determining  the  meaning  of  the  Charter,  "The  language  will  be  so 
interpreted,  if  possible,  as  to  aid  the  design  and  intent  of  the 
legislature,  and  to  effectuate  the  evident  objects  and  purposes  of 
the  law."   (23  Cal.  Jur.  76JW65) 

2.   CAN  THE  APPOINTING  OFFICER  MAKE  A  NUNC  PRO  TUNC  ORDER? 

The  next  question  is  whether  the  appointing  officer,  having 
through  oversight  failed  to  remit  the  suspension  and  order  the 
payment  of  salary  for  the  period  of  suspension  in  1950  when  he  ex- 
onerated the  employee,  may  make  such  remission  and  order  in  1952 
nunc  pro  tuno  as  of  1950* 

The  procedure  provided  by  section  151+  is  a  quasi  judicial  pro- 
cedure and  the  appointing  officer  acts  as  a  quasi  judicial  officer 
(Garvin  v.  Chambers,  195  Cal.  212,  216;  Dierssen  v.  Civil  Service 
Commission,  1|3  Cal.  App.  2d,  53*  63;  2  Cal.  Jur.  2d,  55;  Imperial 
Water  Co.  v.  Board  of  Supervisors,  162  Cal.  Ik,  17-18;  Crane  v. 
Board  of  Supervisors,  17  Cal.  App.  2d,  360,  36^-365) »  but  "the  same 
strictness  is  not  called  for  ...  as  in  court  proceedings." 
(Scannell  v.  Wolff,  86  Cal.  App.  2d,  i;89,  i|96) 

It  is  well  settled  that  where  an  omission  of  a  provision  from 
a  judicial  order  was  due  to  inadvertence,  it  may  be  treated  as  a 
clerical  misprision  rather  than  a  judicial  error  (lij.  Cal.  Jur.  995) > 
and  an  amendment  of  the  order  may  be  made  nunc  pro  tunc.   (1/4.  Cal. 
Jur.  934) 
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Thus  in  Kowalsky  v.  Nicholson,  23  Cal.  App.  160,  the  plaintiff 
brought  a  replevin  action  against  the  defendant  and,  by  resort  to 
the  provisional  remedy  of  claim  and  delivery,  secured  possession  of 
the  property  in  dispute  pending  determination  of  the  action.   Plain- 
tiff failed  to  prosecute  his  action  to  judgment,  and  the  court, 
four  years  later,  on  defendant' s  motion,  dismissed  the  action  for 
want  of  prosecution,  but  through  oversight  neglected  in  the  judg- 
ment of  dismissal  to  order  the  property  restored  to  defendant.   The 
court  later  on  amended  its  judgment  nunc  pro  tunc  by  ordering  plain- 
tiff to  restore  the  property  to  defendant,  or  if  return  could  not 
be  had,  that  plaintiff  pay  defendant  .'nil, 000.   Held:  it:-.was  prpper.sfbr 
.the  court  to  amend  its  judgment,  and  to  do  so  nunc  pro  tunc  as  of 
the  date  of  the  original  entry  of  the  judgment.   "Of  course,  the 
defendant  being  entitled  to  have  the  judgment  corrected,  was  en- 
titled to  have  it  corrected  nunc  pro  tunc  as  of  the  date  of  its 
original  entry."   (23  Cal.  App.  at  p.  l&T;) 

The  law  imposes  no  requirement  that  the  nunc  pro  tunc  order  be 
made  within  any  certain  time  after  the  date  of  the  original  order. 
Such  power  exists  "regardless  of  the  lapse  of  time."   (Kohlstedt  v. 
Hauseur,  Z\\.  C.A.  2d,  60,  62)    In  that  case  the  original  order  was 
made  in  1934*  the  nunc  pro  tunc  amendment  in  1936. 

Subject  to  the  provisions  of  Charter  section  86  (see  subd,  3* 
infra) ,  it  is  my  opinion,  then,  that  the  appointing  officer  had 
power  to  make  the  nunc  pro  tunc  order  in  question. 

3.   IS  THERE  A  FISCAL  PROBLEM? 

Section  8£  of  the  Charter  in  part  provides: 

"No  money  shall  be  drawn  from  the  treasury  of  the 
city  and  county,  nor  shall  any  obligation  for  the  ex- 
penditure of  any  money  be  incurred  except  in  pursuance 
of  appropriations  or  transfers  made  as  in  this  charter 
provided  .  .  .  .  " 

Section  86  provides  in  part: 

"No  obligation  involving  the  expenditure  of  money 
shall  be  incurred  or  authorized  by  any  officer,  employee, 
board  or  commission  of  the  city  and  county  unless  the  con- 
troller shall  first  certify  that  there  is  a  valid  appro- 
priation from  which  the  expenditure  may  be  made,  and  that 
sufficient  unencumbered  funds  are  available  in  the  treasury 
to  the  credit  of  such  appropriation  to  pay  the  amount  of 
such  expenditure  when  it  becomes  due  and  payable  •  .  • 
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"All  obligations  incurred,  all  ordinances  passed, 
and  resolutions  and  orders  adopted  contrary  to  the  pro- 
visions of  this  section,  shall  be  void  and  any  claim  or 
demand  against  the  city  and  county  based  thereon  shall 
be  invalid." 

It  is  apparent  that  compliance  with  the  fiscal  procedures  of 
the  Charter  is  generally  beyond  the  duty  of  surveillance  imposed  by 
Charter  Section  150  on  the  secretary  of  the  Civil  Service  Commis- 
sion.  In  fact  Section  150  states  that  "The  secretary  of  the  com- 
mission shall  examine  and  approve  such  payroll  for  all  persons 
legally  appointed  to  or  employed  in  positions  legally  established 
under  this  charter,"  And  in  Galli  v.  Brown,  110  Cal.App.  (2d)  762+, 
730,  it  is  said  that  "The  secretary  of  the  /civil  service/  commis- 
sion .  .  .  certifies  that  the  person  is  legally  appointed  to  a 
legally  established  position." 

However,  if  you  have  knowledge  that  a  violation  of  the  fiscal 
provisions  of  the  Charter  is  involved  in  a  payroll  or  timeroll 
submitted  for  your  a>proval,  it  w>  uld  in  my  opinion  be  only  proper 
that  you  should  make  a  notation  thereof. 

In  the  absence  of  any  such  knowledge,  you  may  assume  that, 
pursuant  to  sections  85  and  86,  there  is  a  valid  appropriation  from 
which  the  expenditure  may  be  made  and  sufficient  unencumbered 
funds  available  in  the  treasury  to  the  credit  of  such  appropriation 
to  make  it;  and  further,  that  the  manager  of  utilities  in  making 
his  nunc  pro  tunc  order  for  payment  of  salary  during  the  ten  day 
period  of  suspension,  acted  pursuant  to  the  controller' s  prior 
certification  as  to  the  availability  of  funds.   (Charter  sections 
86,  li|2j  150)   If  this  assumption  is  erroneous,  the  controller,  of 
course,  will  not  draw  a  warrant  for  payment  of  salary  covering  the 
period  of  suspension  (Charter  section  85),  and  the  manager  of 
utilities  will  have  to  make  another  order  after  first  obtaining 
the  controller' s  certification  to  the  availability  of  funds. 


CONCLUSION 

In  accordance  with  the  foregoing  it  is  my  opinion 
that  you  may  and  should  approve  the  timeroll  for  Mr,  Florence 
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for   payment   of   salary   to  him  for   the  period  December  I4.-H4., 
1950*   while  he  was  under    suspension. 


Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


TO:      Mr.  William  H.   Henderson 

Secretary  to  Civil  Service  Commission 

cc:      Mr.   Brady,   Civil  Service 

Mr.   Harry  D.  Ross,   Controller 

Mr.    James  H.   Turner 
Manager   of  Utilities 


GEB 


OPINION  NO.  629 
November  19,  1952 

SUBJECT:   REDEVELOPMENT  PROJECT  AREA.   PRESENT  INTEREST 
IN  PROPERTY  THEREIN  TO  BE  DISCLOSED  BY 
REDEVELOPMENT  AGENCY  AND  CERTAIN  MUNICIPAL 
OFFICERS  AND  EMPLOYEES.   SECTION  33236, 
HEALTH  AND  SAFETY  CODE  CONSTRUED 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Several  weeks  ago  the  Agency  received  disclosures  of 
interest  in  property  situated  in  certain  redevelopment 
project  areas  from  a  few  officials  and  employees  of  the 
City  and  County  of  San  Francisco. 

"One  of  such  disclosures  merely  stated  general  interests 
in  properties  without  identifying  their  location  in  the 
several  redevelopment  project  areas  and  proposed  or  des- 
ignated redevelopment  areas. 

"The  Agency  desires  your  opinion  concerning  the  nature  and 
extent  of  the  meaning  of  Section  33236  of  the  Community 
Redevelopment  Law,   I  believe  it  is  only  fair  and  reasonable 
that  the  affected  parties  be  advised  with  precision  concern- 
ing any  disclosure  of  interest  which  they  must  make,  in  view 
of  recently  publicized  difficulties  involving  members  of 
the  Board  of  Education  in  Los  Angeles." 

OPINION 

The  law  requiring  interpretation  and  an  opinion  is  quoted: 

"Section  33236  Health  and  Safety  Code  (Community  Redevel- 
opment Law ) : 

"No  agency  or  community  officer  or  employee  who  in  the 
course  of  his  duties  is  required  to  participate  in  the 
formulation  of  or  to  approve  plans  or  policies  for  the 
redevelopment  of  a  project  area  shall  acquire  any  interest 
in  any  property  included  within  a  project  area  within  the 
community.   If  any  such  officers  or  employee  owns  or  has 
any  direct  or  indirect  financial  interest  in  such  property, 
he  shall  immediately  make  a  written  disclosure  of  it  to  the 
agency  and  the  ]e  gislative  body  which  shall  be  entered  on 
their  minutes.  Failure  to  so  disclose  constitutes  mis- 
conduct in  of rice." 
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Some  time  ago  the  Redevelopment  Agency  caused  notices  to  be 
distributed  among  the  local  municipal  offices  containing  information 
regarding  the  law  in  question  and  its  effect  upon  municipal  and 
agency  officers  and  employees  in  respect  to  Diamond  Heights  and 
Western  Addition  redevelopment  projects.  Thereafter  several  dis- 
closures required  by  the  law  were  filed  with  the  Agency  and  the 
Clerk  of  the  Board  of  Supervisors* 

One  such  disclosure  was  merely  general  in  form  and  content 
and  the  question  has  arisen  how  precise  and  informative  a  disclosure 
must  be  in  order  to  comply  with  the  subject  law. 

The  first  sentence  of  this  law  Is  a  prohibition  while  the 
second  sentence  is  an  obligation,  both  being  imposed  upon  Redevelop- 
ment Agency  and  municipal  officers  and  employees  under  certain  con- 
ditions. Both  prohibition  and  obligation  are  not  effective  upon  the 
persons  concerned  until  a  "project  area"  for  redevelopment  has  been 
selected, 

A  project  area  is  selected  in  the  manner  and  under  the 
provisions  of  Section  33500,  Health  and  Safety  Code. 

At  the  date  hereof  "project  areas"  have  been  selected  in 
the  Western  Addition  and  Diamond  Heights  redevelopment  areas  and 
consequently  the  above  mentioned  prohibition  and  obligation  are  in 
full  legal  effect. 

The  persons  who  are  affected  by  provisions  of  the  subject 
law  are  those/an  the  course  of  their  duties  are  required  to  par- 
ticipate in  the  formulation  of  or  to  approve  plans  or  policies  for 
the  redevelopment  of  a  "project  area"  - 

(a)  who  desire  to  acquire  any  interest  in  any 
property  included  within  a  "project  area" 
within  the  community,  and 

(b)  who  already  own  or  have  any  direct  or  indirect 
interest  in  such  property. 

Section  3323&  was  added  to  the  Community  Redevelopment  Law 
by  the  Statutes  of  1951,  Ch,  710,  Section  1.   It  is  based  upon  the 
Statutes  of  19U5»  Ch.  1573,  Section  39,  Page  21+86 ,  and  amended  by  the 
statutes  of  191J-9,  Ch.  1573,  Section  1,  page  2812,  This  section  has 
not  yet  been  interpreted  or  considered  by  the  high  courts  of  the 
state  but  the  legal  philosophy  underlying  the  law  is  strong  and  goes 
back  to  biblical  times. 

The  rule  has  long  been  recognized  that  any  contract  by  an 
officer  which  interferes  with  the  unbiased  discharge  of  his  duty  to 
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the  public  in  the  exercise  of  his  office  is  against  public  policy 
and  void.   (21  Cal.  Jur.,  Section  67,  at  page  886) 

"The  principle  upon  which  public  officers  are  denied 
the  right  to  make  contracts  in  their  official  capacity 
with  themselves  or  to  be  or  become  interested  in  con- 
tracts thus  made  is  evolved  from  the  self-evident  truth 
as  trite  and  impregnable  as  the  law  of  gravitation, 
that  no  person  can,  at  one  and  the  same  time,  faith- 
fully serve  two  masters  representing  diverse  or 
inconsistent  interests  with  respect  to  the  service 
to  be  performed.  The  principle  has  always  been  one 
of  the  essential  attributes  of  every  rational  system 
of  positive  law,  even  reaching  to  private  contractual 
transactions,  whereby  there  are  created  between  indiv- 
iduals trust  or  fiduciary  relations.  The  voice  of 
divinity,  speaking  from  within  the  sublimest  incarna- 
tion known  to  all  history,  proclaimed  and  emphasized 
the  maxim  nearly  2,000  years  ago  on  occasions  of 
infinite  sacredness.   The  personal  interest  of  an 
officer  in  a  contract  made  by  him  in  his  official 
capacity  may  be  indirect  only,  still  such  interest 
would  be  sufficient  to  taint  the  contract  with 
illegality."   (STOCKTON  P.  &  S.  CO.  v.  WHEELER, 
68  Cal.  App.  601-602) 

whether  or  not  the  interest  involved  is  "direct"  or 
"indirect"  seems  to  make  little  difference  in  the  decisions . 

"It  \o  uld  thus  appear  that  the  interest  need  not 
involve  any  direct  financial  gain  upon  the  part  of 
the  public  official.   It  may  be  any  interest  which 
would  prevent  him  from  exercising  absolute  loyalty 
and  undivided  allegiance  to  the  best  interest  of  the 
municipality  he  serves.  He  should  be  absolutely 
free  from  any  influence  other  than  that  which  may 
grow  out  of  the  obligations  he  owes  the  public." 
(MILLER  v.  CITY  OP  MARTINEZ,  28  Cal.  App.  (2d)  370) 

"Any  direct  or  indirect  interest  in  the  subject  matter 
is  sufficient  to  taint  the  contract  with  illegality 
if  the  interest  be  such  as  to  affect  the  judgment 
and  conduct  of  the  officer  either  in  the  making  of  the 
contract  or  in  its  performance,"   (2  Dillon  -  Munici- 
pal Corporations,  p.  111+6 ) 

The  State  of  California  has  provided,  in  Section  1090  of 
the  Government  Code,  that: 
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"Members  of  the  legislature,  state,  county,  Judi- 
cial district  and  city  officers  shall  not  be  interested 
in  any  contract  made  by  them  in  their  official  capacity, 
or  by  any  body  or  board  of  which  they  are  members," 

The  City  and  County  of  San  Francisco  has  also  taken  similar 
action  in  respect  to  municipal  employees  in  providing  in  Charter 
Section  222  that: 

"No  member  of  any  board  or  commission  shall  accept 
any  employment  relating  to  the  business  or  the  affairs 
of  any  person,  firm  or  corporation,  which  are  subject 
to  regulation  by  the  board  or  commission  of  which  he  is  a 
member.   No  supervisors  and  no  official  or  employee  of 
the  City  and  County,  shall  be  or  become,  directly  or 
indirectly,  interested  in,  or  in  the  performance  of, 
any  contract,  work,  or  business,  or  in  the  sale  of  any 
article,  the  expense,  price  or  consideration  of  which 
is  payable  from  the  treasury;  or  in  the  purchase  or 
lease  of  any  real  estate  or  other  property  belonging  to, 
or  taken  by,  the  City  and  County,  or  which  shall  be  sold 
for  taxes  and  assessments,  or  by  virtue  of  legal  process 
at  the  suit  of  the  City  and  County;  nor  shall  any  person 
in  this  section  designated  during  the  time  for  which  he 
was  elected  or  appointed,  acquire  an  interest  in  any 
contract  with  or  work  done  for,  the  City  and  County, 
or  any  department  or  officer  thereof,  or  in  any  fran- 
chise, right  or  privilege  granted  by  the  City  and 
County;  ■  ««•«    Violation  of  any  of  the  provisions 
of  this  section  shall  constitute  official  misconduct," 

A  search  of  the  law  respecting  the  definition  of  the  word 
"disclosure"  fails  to  find  a  case  in  point.   However,  in  the  case  of 
STANFORD  UNIVERSITY  v.  NAT.  SUPPLY  CO.,  l[h   Fed.  Supp,  389  (19^2) 
(Dist.  Court,  N.D,,  Calif,,  S.D.),  the  court,  in  pointing  out  the 
obligations  of  private  corporation  directors  to  make  disclosures  of 
corporate  matters  to  the  corporate  stockholders,  stated: 

"They  pointed  out  all  of  the  advantages  to  be  gained 
by  such  consolidation  in  a  letter  to  the  stockholders 
outlining  the  plan,  but  failed  therein  to  advise  the 
stockholders  who  might  not  wish  to  assent  thereto, 
that  they  must  under  the  laws  of  Delaware  and  within 
a  certain  prescribed  time,  dissent  therefrom  and  demand 
the  value  of  their  stock  or  thereafter  be  bound  by  the 
act  of  the  majority  stockholders  voting  on  the  plan. 
Their  conduct  in  this  regard  did  not  amount  to  a  full 
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and  fair  disclosure  of  all  the  facts  which  the  stock- 
holders, towards  whom  they  occupied  a  confidential 
relationship,  were  entitled  to  know*" 

The  court  said,  in  other  words,  that  the  stockholders  were  entitled 
to  have  disclosed  to  them  sufficient  facts  and  information  in  order 
to  protect  their  interests, 

Webster's  New  International  Dictionary  defines  the  word 
"disclosure"  as  meaning  "uncovering,  revealing,  bringing  to  light, 
exposure,, ..." 

A  legal  definition  of  the  word  "disclosure"  is  found  in  the 
case  of  STATE  v.  KRAKSTON,  172  S.W.  1156  (Mo.). 

"To  disclose  means  to  bring  into  view  by  uncovering, 
to  lay  bare,  to  reveal  to  knowledge,  to  free  from 
secrecy  or  ignorance,  or  make  known,..." 

By  reason  of  the  foregoing  quoted  statutes  and  judicial 
decisions,  it  is  my  opinion  that  those  persons  who  already  own  any 
interest  in  a  redevelopment  project  area  and  who,  in  the  course  of 
their  official  duties,  are  required  to  participate  in  the  formulation 
of,  or  to  approve  plans  or  policies  for,  the  redevelopment  of  a 
project  area  such  as  Western  Addition  Project  Area  No.  One,  or 
Diamond  Heights  Approved  Redevelopment  Project  Area,  must  make  a 
written  disclosure  to  the  Redevelopment  Agency  and  the  Board  of 
Supervisors,  stating  only: 

1,  The  location  of  the  property  interest. 

2.  The  nature  of  the  interest. 

With  this  information  disclosed  and  considered,  the  Board  of  Super- 
visors and  the  Redevelopment  Agency  shall  be  in  position  to  prevent 
any  possible  action  being  taken  which  would  have  the  legal  effect  of 
jeopardizing  or  invalidating  a  redevelopment  project  plan,  ordinance, 
resolution,  contract  or  other  legal  act  of  the  respective  parties 
in  respect  to  such  plan. 

Respectfully  submitted, 

JEB 

DION  R,  HOLM 

City  Attorney 
To:   Redevelopment  Agency 

512  Golden  Gate  Avenue 


OPINION  NO.    630 
November  25,    1952 


SUBJECT:      IS  NEW   LICENSE  FEE  REQUIRED   OF   TATTOO 
PARLOR  ON  CHANGE   OF   LOCATION? 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"May  we,  at  this  time,  request  an  opinion  from  you 
regarding  license  fees  on  tattoo  parlors? 

"The  question  has  been  raised  as  to  whether  or  not 
it  is  correct  to  assess  the  owner  the  fee  of  THIRTY- 
SIX  (#36)  DOLLARS  each  time  that  his  place  of  business 
is  changed,  i.e.,  Mr.  C.  J.  Eddy  formerly  operated  a 
parlor  at  IO3I4.  Market  Street  and  had  paid  the  yearly 
fee.  Now  he  has  moved  to  1116  Market  Street.  Does  he 
pay  the  entire  fee  of  THIRTY -SIX  (^36)  DOLLARS  again? 

"We  are  enclosing  a  copy  of  the  ordinance  for  your 
reference." 

OPINION 


Part  III,  Section  77  of  San  Francisco  Municipal  Code  states 
as  follows: 

"SEC.  77*   Transfers  of  License.  No  license  granted 
or  issued  under  any  of  the  provisions  of  any  ordinance 
shall  be  in  any  manner  assignable  or  transferable,  or 
authorize  any  person  other  than  is  therein  mentioned  or 
named  to  do  business  or  authorize  any  other  business  than 
is  therein  mentioned  or  named  to  be  done  or  transacted, 
at  any  place  other  than  is  therein  mentioned  or  named." 

Pursuant  to  this  section  a  new  application  for  permit  to 
operate  a  tattoo  establishment  must  be  made  each  time  the  appli- 
cant changes  his  place  of  business.  A  new  permit  is  then  granted 
for  the  new  establishment. 
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Since  the   fee  which  you  mention  in  your  request  is  on  each 
permit  a  new  fee  must  be  paid  regardless  of  any  fee  paid  on  a 
prior  permit  at  a  different   location. 


Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


TO:      George  H.   Becker,   M.D. 

Director,  Bureau  of  Communicable  Diseases 
Department   of   Public   Health 
101  Grove  Street 
San  Francisco  2 


TAT, Jr. 


OPINION  NO.  631 

November  25,  1952 

SUBJECT:   PRESENT  STATUS  OF  LOUISIANA  AND  GEORGIA  STREETS 
UNDER  STREET  VACATION  ORDERS,  RESOLUTION  NUMBERS 
9ij.ll  and  9713;  EFFECT  OF  CONDITIONS  SPECIFIED 
IN  VACATION  ORDERS. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"By  Resolution  Nos,  9lj.ll  and  9713,  Series  of  1939,  adopted 
on  January  9,  1950  and  April  10,  1950,  respectively,  the 
Board  of  Supervisors  ordered  the  vacation  of  the  subject 
portions  of  Georgia  and  Louisiana  Streets,  and  authorized 
quitclaim  deeds  from  the  City  to  the  abutting  property 
owners,  namely,  William  J,  Smith  and  Robert  J,  Smith,  doing 
business  as  Eaton  &  Smith. 

"Both  resolutions  contain  the  following  condition: 

'that  said  portion  of  (Georgia  Street  and 
Louisiana  Street)  be  and  is  hereby  vacated, 
effective  as  of  the  date  of  delivering  the 
quitclaim  deed  «..•" 

"The  quitclaim  deeds  were  executed  by  the  City  and  are  being 
held  in  escrow  by  the  Western  Title  Insurance  and  Guaranty 
Company  under  their  Nos.  ij.lj.6682— A  and  ljij.8582, 

"It  is  further  provided  that  the  above  mentioned  resolu- 
tions and  quitclaim  deeds  will  be  delivered  to  grantees 
by  the  Director  of  Property  upon  the  receipt  of  the  sum  of 
s;'3500.00  in  the  case  of  Louisiana  Street  closing,  and 
$5000,00  in  the  case  of  Georgia  Street  Closing. 

"Subsequently,  this  office  was  informed  by  the  Division 
of  State  Lands  that  the  properties  had  reverted  to  the 
State  of  California  upon  the  theory  that  said  State  of 
California  was  the  holder  of  the  underlying  fee.   Upon 
receiving  this  information,  the  owners  of  the  property  were 
informed  that  the  City  could  not  deliver  quitclaim  deeds, 
and  could  not  accept  any  consideration. 
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"Although  the  Title  Insurance  and  Guaranty  Company 
issued  a  report,  copy  of  which  is  attached,  there  is 
still  a  question  as  to  the  State's  interest.   In  order 
to  thoroughly  explore  this  matter,  it  will  be  necessary 
to  examine  the  records  of  the  Tidelands  Commission,  which 
Commission  originally  disposed  of  the  property. 

"In  the  meantime,  Eaton  &  Smith  developed  the  property  and 
placed  certain  improvements  thereon,  and  the  Division  of 
State  Lands  transferred  jurisdiction  of  the  subject  street 
areas  to  the  Board  of  Harbor  Commissioners,  which  Board 
is  now  exacting  rental  from  Eaton  &  Smith. 

"It  is  our  opinion  that  due  to  the  aforesaid  conditions 
in  the  final  resolutions,  these  portions  of  streets  have 
not  been  finally  vacated  by  the  City,  and  it  is  requested 
that  you  furnish  this  office  with  a  written  opinion  Indi- 
cating the  status  of  the  City's  interest,  and  whether  or 
not  the  streets  have  been  finally  closed  and  abandoned; 
also,  whether  the  public  and  the  abutting  property  owners 
still  have  any  rights  to  freely  travel  over  said  portions 
of  Louisiana  and  Georgia  Streets, 

"In  cooperation  with  the  Title  Company,  this  office  has 
collected  some  pertinent  data  relative  to  the  subject 
3treet  areas,  which  will  be  made  available  to  you»" 

OPINION 

As  a  matter  of  general  law,  where  a  street  vacation  order 
provides  that  the  proposed  vacation  is  to  be  effective  upon  the  per- 
formance of  a  condition  precedent  which  could  legally  be  imposed  by 
the  legislative  body,  the  street  remains  an  open  public  street  until 
the  condition  has  been  performed.   (CENTRAL  RAILWAY  CO.  v,  BIEB 
BRICK  C01IPANY,   88  S.E.  676;  GRAND  TRUNK  WESTERN  RY.  CO.  v.  CITY 
OP  FLINT,  S$   Fed,  2d  38I4.)   If  the  condition  precedent  cannot  be  per- 
formed or  the  condition  imposed  is  beyond  the  power  of  the  legisla- 
tive body  to  impose,  the  street  remains  an  open  public  street  and 
the  vacation  proceedings  are  of  no  legal  effect.   (DETROIT  REAL 
ESTATE  INVESTMENT  CO.  v.  FRAZER,  100  N.W.  271;  CITY  OF  ASHLAND  v. 
CHICAGO  RY.  CO.,  80  N.W.  1101;  HAMNER  v,  CITY  OF  ELIZABETH,  50  Atl. 

1+5D 

The  vacation  orders  attached  to  your  letters,  Resolu- 
tion No.  9713>  Louisiana  Street,  and  Resolution  No.  91+11*  Georgia 
Street,  each  provide  that  the  subject  street  "is  hereby  vacated 
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effective  as  of  the  date  of  delivering  the  quitclaim  deed  herein- 
after referred  to."  The  later  reference  is  in  a  proviso  that  the 
quitclaim  deeds  shall  be  delivered  by  the  Director  of  Property  upon 
receipt  of  the  sums  specified  in  the  orders,  ^3500  for  Louisiana 
Street,  and  $£000  for  Georgia  Street. 

I  believe  it  is  clear  that  the  foregoing  provisions  in  the 
orders  constitute  condition  precedents  which  must  be  performed  before 
there  can  be  an  effective  legal  vacation  of  the  streets  by  virtue 
of  these  orders.  You  indicate  that  the  conditions  have  not  been 
performed  and  if  it  were  the  fact  that  the  city  does  not  own  the 
underlying  fee  the  conditions  would  be  beyond  the  power  of  the  city 
to  impose,  as  the  city  would  then  have  no  proprietary  interest  in 
the  street  subject  to  bargain  and  sale.   (See  Opinion  No.  l|.062  to 
the  Streets  Committee  of  the  Board  of  Supervisors  dated  February  16, 
191+8)   In  view  of  the  above,  there  has  been  as  yet  no  effective 
legal  vacation  of  the  subject  streets  and  it  is  my  opinion  that  at 
the  present  time  both  Louisiana  and  Georgia  Streets  are  open  public 
streets  subject  to  the  public  easement  of  travel. 

You  state  that  you  are  not  satisfied  with  the  title  report 
that  the  State  has  title  to  the  underlying  fee  and  that  it  will  be 
necessary  to  examine  records  of  the  Tidelands  Commission  in  Sacra- 
mento before  a  proper  title  determination  can  be  made.   I  recommend 
that  this  research  be  undertaken  and  that  in  the  meantime  inasmuch 
as  private  rights  are  affected  by  the  present  inchoate  proceedings, 
that  Resolutions  No,  91+11  and  9713  be  rescinded  so  that  there  may 
be  a  specific  legislative  rather  than  merely  an  interpretative 
restoration  of  the  status  quo. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney 

TJB 

let     Director  of   Property 
375   City  Hall 


OPIjnICK   NOi    632 
November  26,    1952 


SUBJECT:      APPLICATION  OF  MASSAGE  PARLOR   ORDINANCE 
NO.    6969  TO   OPERATIONS    IN  CLUBS. 

Dear  Sir: 

This  wL  11  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"Referring  to  the  above  massage  parlor  ordinance, 
may  we  ask  your  interpretation  as  to  the  application  of 
this  ordinance  to  persons  conducting  massage  parlors  in 
quarters  which  are  part  of  a  club  operation. 

"Some  of  these  massage  parlors  serve  only  the  club 
membership  although  charging  extra  fees  for  special  work; 
others  serve,  in  addition  to  the  members,  individuals 
who  do  not  necessarily  belong  to  the  club.  Some  such 
clubs  are  non-profit;  others  are  commercial  enterprises." 

OPINION 

Section  1  of  Ordinance  No.  6969  states  in  part  as 
follows: 

"A  massage  parlor  is  hereby  defined  as  an  estab- 
lishment having  a  fixed  place  of  business  where  any  person, 
association,  firm  or  corporation  engages  in,  conducts,  or 
carries  on,  or  permits  to  be  engaged  in,  conducted  or  carried 
on  any  business  of  giving  Turkish,  Russian,  Swedish,  vapor, 
sweat,  electric,  salt,  or  any  other  kind  or  character  of 
baths,  physiotherapy,  therapy,  or  any  business  of  the  same 
nature  though  bearing  a  different  name,  or  any  business  of 
giving  massage  treatments  or  alcohol  rubs,  .  .  . 

"It  shall  be  unlawful  for  any  person,  association, 
firm  or  corporation  to  engage  in,  conduct,  or  carry  on,  or 
to  permit  to  be  engaged  in,  conducted  or  carried  on,  in  or 
upon  any  premises  in  the  City  and  County  of  San  Francisco, 
the  operation  of  a  massage  parlor  as  herein  defined  without 
first  having  obtained  a  permit  from  the  Department  of 
Public  Health  so  to  do." 

The  question,  therefore,  is  whether  the  clubs  to  which  you 
refer  are  conducting  or  carrying  on  a  "business"  as  defined  in 
the  ordinance. 
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In  CUZNER  v.  THE  CALIFORNIA  CLUB,  155  Cal.  303,  the  Supreme 
Court  was  called  upon  to  decide  whether  an  ordinance  of  the  City 
of  Los  Angeles  "providing  for  licensing  and  regulating  the  carrying 
on  of  certain  professions,  trades,  callings  and  occupations, 
carried  on  within  the  limits  of  Los  Angeles",  adopted  January  27, 
1908,  that  imposes  a  license-tax  of  one  hundred  dollars  per  month 
upon  "every  person,  firm  or  corporation  conducting,  managing  or 
carrying  on  the  business  of  a  retail  liquor  dealer"  is  applicable 
bo  a  bona  fide  social  club.   The  court  said  on  page  3H: 

"The  term  'business'  as  used  in  a  law  imposing  a 
license-tax  on  businesses,  trades,  professions,  and 
callings,  ordinarily  means  a  business  in  the  trade  or 
commercial  sense  one  carried  on  with  a  view  to  profit 
or  livelihood.  A  bona  fide  social  club,  if  permitted 
by  its  articles  of  incorporation  or  association,  may, 
of  course,  so  engage  in  business,  either  by  transactions 
with  its  members  or  members  of  the  public,  as,  for  in- 
stance, by  letting  for  a  consideration  rooms  not  used 
for  the  ordinary  purposes  of  the  club-house,  or  by  en- 
gaging in  some  outside  enterprise  for  the  purpose  of 
realizing  profits  to  be  devoted  to  club  purposes,  and 
so  far  as  it  does  such  things  even  incidentally  for  the 
purpose  of  realizing  profit  to  be  devoted  solely  to  club 
purposes,  it  would  be  engaged  in  business  in  the  commer- 
cial sense  as  fully  as  any  person  could  be.  But  in  its 
transactions  with  its  members  in  the  carrying  on  of  the 
club-house,  looking  simply  to  the  giving  to  them  such 
privileges  in  the  property  devoted  to  bona  fide  club 
purposes  as  they  are  all,  in  common,  entitled  to  under 
the  constitution  and  rules  of  the  club,  it  is  not  engaged 
in  business  at  all  in  the  commercial  or  trade  sense,  as 
ordinarily  understood." 

The  court  then  went  on  to  point  out  that  if  the  City  of  Los 
Angeles  intended  to  include  bona  fide  social  clubs  in  the  ordinance 
it  would  have  been  a  simple  matter  to  use  language  which  would 
clearly  show  such  intent. 

This  decision  was  upheld  in  VARCOE  v.  ALAMEDA  LODGE,  B.P.O.E., 
17i+  Cal.  5i|9,  on  the  same  ground. 

In  conclusion  it  is  my  opinion  that  Ordinance  No.  6969  does 
not  apply  to  a  bona  fide  club  operation  which  is  not  engaged  in 
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the  operation  of  a  massage  parlor  as  acommercial  enterprise.  If, 
on  the  other  hand,  it  engages  in  a  massage  parlor  for  the  purpose 
of  realizing  a  profit  it  is  engaged  in  business  in  the  commercial 
sense  and  in  that  event  Ordinance  No.  6969  wuld  apply. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   George  H.  Becker,  M.D. 

Director,  Bureau  of  Communi cable  Diseases 
Department  Of  Public  Health 
1C1  Gfrove  Street 
San  Francisco  2 


TAT, Jr. 


OPINION  NO.   633 
November  26,  1952 

SUBJECT:   INTERPRETATION  OP  SECTIONS  22  AND  222  OP  THE  CHARTER  - 
OFFICIAL  MISCONDUCT  OF  MEMBER  OF  THE  BOARD  OF  SUPER- 
VISORS. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"Pursuant  to  motion  duly  made  and  adopted  in  the 
meeting  of  the  Board  of  Supervisors  on  November  21j., 
19^2,  you  are  respectfully  requested  to  furnish  the 
Board,  at  the  earliest  possible  date,  with  your  written 
opinion  in  response  to  the  following: 

"What  limitations  are  imposed  upon  the  members  of 
the  Board  of  Supervisors  by  the  provisions  of  Section 
22,  Section  222  and  any  other  pertinent  section  of  the 
Charter  with  respect  to  their  accepting  employment  as 
attorneys  at  law  or  in  any  other  capacity  connected 
with  their  private  professions  or  businesses? 

"The  members  of  the  Board  amplified  their  request 
for  opinion  by  stating  that  your  advices  should  be  in 
complete  detail  and  should  comprehensively  cover  the 
subject  matter  of  their  request  in  order  that  they  may 
be  fully  apprised  as  to  which  of  their  activities  may 
be  limited  by  the  Charter  provisions  in  point.   Full 
interpretation  and  construction  of  the  Charter  language 
in  question  is  desired. 

"Supervisor  Mancuso  requested  your  opinion  include 
an  explanation  of  whether  or  not  the  word  'board'  ap- 
pearing in  the  first  line  of  Section  222  is  to  be  con- 
strued as  including  the  Board  of  Supervisors,  since  other 
references  to  the  Board  of  Supervisors  throughout  the 
Charter  use  the  complete  phrase  rather  than  the  single 
word  » board'." 
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OPINION 


In  reference  to  the  limitations  imposed  by  sections  22 
and  222  of  the  charter,  this  office  has,  on  several  occasions  in 
the  past,  written  opinions  upon  the  question  of  certain  acts  of 
officials  and  members  of  boards  and  commissions  as  to  what  con- 
stitutes official  misconduct  thereunder.  However,  those  opinions 
dealt  with  the  questions  of  contractual  relationships  between  the 
city  and  county  and  corporations  or  companies  in  which  the  offici- 
als were  interested  and  the  officers  were  advised  concerning  the 
action  taken  as  to  whether  it  constituted  official  misconduct  and 
whether  they  would  be  subject  to  the  penalties  of  section  223  of 
the  charter.   (See  City  Attorney's  Opinions  No.  982,  November  6, 
1936;   and  No.  3775,  April  1,  19^6). 

An  exhaustive  search  of  the  cases  in  California  and  else- 
where reveals  no  case  where  official  misconduct  has  been  construed 
to  include  the  appearance  of  lawyer  members  of  the  legislative  body 
of  a  city  or  county,  before  boards  and  commissions  of  the  city  or 
county  in  which  they  are  members  of  the  legislative  body.   Nor  does 
the  search  reveal  any  cases  decided  that  have  declared  the  appear- 
ance in  court  of  a  lawyer  member  of  a  local  legislative  body  on 
behalf  of  a  private  client  a£ainst  the  local  government,  as  of- 
ficial misconduct.  Accordingly,  this  query,  insofar  as  the  prac- 
tice of  a  profession  is  concerned,  presents  a  new  and  heretofore 
unexplored  field  relative  to  the  question  of  whether  employment 
as  an  attorney  to  represent  clients,  either  before  local  boards 
and  commissions  or  the  courts,  constitutes  official  misconduct 
under  the  charter  of  the  city  and  county. 

It  is  evident  that  the  framers  of  the  charter,  and  the 
electorate  in  adopting  it,  have  attempted  to  set  forth  certain 
acts  that  constitute  official  misconduct.   These  are  set  forth 
in  sections  22  and  222  of  the  charter,  which  read  as  follows: 

"SECTION  22.   Except  for  the  purpose  of  inquiry, 
the  mayor  and  the  board  of  supervisors  shall  deal  with 
the  administrative  service  for  which  the  chief  adminis- 
trative officer  is  responsible,  solely  through  such  of- 
ficer, and  for  administrative  or  other  functions  for 
which  elective  officials  or  boards  or  commissions  are 
responsible,  solely  through  the  elective  official,  the 
board  or  commission  or  the  chief  executive  officer  of 
such  board  or  commission  concerned.  Except  for  the  pur- 
pose of  inquiry,  each  board  or  commission,  in  its  con- 
duct of  administrative  affairs  under  its  control,  shall 
deal  with  such  matters  solely  through  its  chief  execu- 
tive officer, 

"Neither  the  board  of  supervisors,  nor  its  commit- 
tees, nor  any  of  its  members  shall  dictate,  suggest  or 

-  2  - 


Opinion  No.  633 

interfere  with  appointments,  promotions,  compensations, 
disciplinary  actions,  contracts,  requisitions  for  pur- 
chases or  other  administrative  recommendations  or  actions 
of  the  chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or  under 
tha  respective  boards  and  commissions.   The  board  of 
supervisors,  and  each  board  or  commission  relative  to 
the  affairs  of  its  own  department,  shall  deal  with  ad- 
ministrative matters  only  in  the  manner  provided  by 
this  charter,  and  any  dictation,  suggestion  or  inter- 
ference herein  prohibited  on  the  part  of  any  supervisor 
or  member  of  a  board  or  commission  shall  constitute 
official  misconduct;  provided,  however,  that  nothing 
herein  contained  shall  restrict  the  power  of  hearing 
and  inquiry  as  provided  in  this  charter." 

"SECTION  222,   No  member  of  any  board  or  commis- 
sion shall  accept  any  employment  relating  to  the  busi- 
ness or  the  affairs  of  any  person,  firm  or  corporation 
which  are  subject  to  regulation  by  the  board  or  commis- 
sion of  which  he  is  a  member.   No  supervisor  and  no  of- 
ficer or  employee  of  the  city  and  county,  shall  be  or 
become,  directly  or  indirectly,  interested  in,  or  in  the 
performance  of,  any  contract,  work,  or  business,' or  in 
the  sale  of  any  article,  the  expense,  price  or  considera- 
tion of  which  is  payable  from  the  treasury;  or  in  the 
purchase  or  lease  of  any  real  estate  or  other  property 
belonging  to,  or  taken  by,  the  city  and  county,  or  which 
shall  be  sold  for  taxes  and  assessments,  or  by  virtue  of 
legal  process  at  the  suit  of  the  city  and  county;  nor 
shall  any  person  in  this  section  designated  during  the 
time  for  which  he  was  elected  or  appointed,  acquire  an 
interest  in  any  contract  with,  or  work  done  for,  the 
city  and  county,  or  any  department  or  officer  thereof, 
or  in  any  franchise,  right  or  privilege  granted  by  the 
city  and  county,  unless  the  same  shall  be  devolved  upon 
him  by  law;  nor  shall  any  person  mentioned  in  this  sec- 
tion give  or  promise  any  money  or  other  valuable  thing, 
or  any  portion  of  his  compensation,  in  consideration  of 
his  nomination,  appointment,  or  election  to  any  city  and 
county  office  or  employment;  or  accept  any  donation  or 
gratuity  in  money  or  other  valuable  thing,  either  di- 
rectly or  indirectly,  from  any  subordinate  or  employee, 
or  from  any  candidate  or  applicant  for  a  position  as 
employee  or  subordinate  under  him.   Violation  of  any  of 
the  provisions  of  this  section  shall  constitute  official 
misconduct," 
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Directing  your  attention  to  section  22,  the  first  para- 
graph thereof  refers  only  to  actions  taken  by  the  mayor  and  the 
board  of  supervisors  as  a  body  and  not  to  the  individual  members 
thereof,  and  consequently  need  not  be  discussed  in  answer  to  your 
inquiry. 

The  second  paragraph  of  section  22  relates  to  the  doing 
of  certain  acts  by  individual  members  of  the  board  of  supervisors 
which  interfere  with  the  heads  of  the  various  departments,  and 
states  that  such  actions  constitute  official  misconduct. 

The  second  paragraph  of  your  request  may  be  divided  as 
follows: 

1.  Does  the  charter  prohibit  the  appearance  of  super- 
visor attorneys  before  local  boards  and  commissions? 

2.  Does  the  charter  prohibit  the  filing,  prosecuting, 
and  defending  of  suits  by  the  supervisor  attorneys 
in  the  local  courts  against  the  city  and  county? 

3»  What  other  actions  of  supervisors  concerning  city 
business,  which  in  any  way  is  connected  with  their 
private  profession  or  business,  are  prohibited? 

I.   APPEARANCE  BEFORE  LOCAL  BOARDS  OR  COMMISSIONS 

With  reference  to  members  of  the  board  of  supervisors 
appearing  before  local  boards  as  advocates  on  behalf  of  their 
clients  in  which  they  seek  certain  affirmative  relief  for  and  on 
behalf  of  these  clients,  their  actions  have  principally  consisted 
of  arguing  and  introducing  the  necessary  evidence  and  law  to  sup- 
port the  conclusions  of  their  arguments.   The  language  of  the  sec- 
tion only  prohibits  a  member  of  the  board  of  supervisors  from  dic- 
tating, suggesting  or  interfering  with  the  action  of  the  chief  ad- 
ministrative officer  or  of  department  heads  under  the  chief  admin- 
istrative officer,  or  unr'er  the  respective  boards  and  commissions 
only  as  provided  for  in  the  charter.  Accordingly,  I  can  see  no 
violation  of  specific  provisions  of  section  22  in  view  of  the 
language  employed  therein,  since  the  appearances  before  the  boards 
and  commissions  are  not  such  acts  as  are  prohibited •   It  appears 
evident  to  me,  however,  that  the  continued  practice  of  these  act- 
ions by  members  of  the  board  of  supervisors  could  lead  to  accomp- 
lishing indirectly,  what  has  been  prohibited  directly,  under  sec- 
tion 22. 

Courts  have  had  occasion  in  a  number  of  instances  to 
pass  upon  this  point,  and  have  used  strong  language  in  criticis- 
ing its  practice  by  officials  of  government.   In  the  case  of 
ALEXANDER  v.. RITCHIE  (W.  Va.)  £3  S.E.  (2d)  735,  7i+0,  the  court 
made  these  pertinent  remarks: 
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"If  statutes  protecting  public  funds  are  to  have 
any  effect  and  force  they  should  not  be  emasculated 
by  judicial  interpretation  and  relaxation  of  their 
provisions .   Common  prudence  dictates  that  men  holding 
official  positions  must  not  deal  with  themselves  in  a 
private  capacity,  directly  or  indirectly." 

All  the  boards  and  commissions  of  the  city  and  county 
are  dependent  upon  the  board  of  supervisors  for  funds,  personnel, 
aquipment,  capital  improvements,  etc.  Similarly,  the  salaries  of 
all  employees  of  the  boards  and  commissions,  including  the  heads 
of  the  departments  under  the  board  and  commission,  are  set  annu- 
ally by  the  board  of  supervisors.   The  heads  of  the  departments, 
under  the  chief  administrative  officer,  or  under  boards  or  com- 
missions, must  appear  before  the  board  of  supervisors  either  in 
committee  or  before  a  regular  meeting  and  justify  any  matters  pre- 
sented in  their  budget  estimates  as  well  as  to  seek  restoration 
of  capital  Items  eliminated  by  the  mayor.   Therefore  it  cannot  be 
denied  that  all  of  these  boards  and  commissions  referred  to  in 
section  22,  depend  entirely  upon  the  board  of  supervisors  for  the 
necessary  funds  and  personnel  to  operate. 

It  is  my  opinion  that  while  appearance  before  boards  and 
commissions  by  the  supervisor  attorneys  does  not  constitute  ef- 
ficial  misconduct  as  defined  in  section  22,  the  very  basis  from 
which  official  misconduct  springs,  is  latently  present  in  each 
of  theie  appearances,  to  wit:  Conflict  of  interest.   (STOCKTON 
PLUMBING  &  SUPPLY  CO.  v.  WHEELER,  68  Cal.  App.  592). 

So  far  as  appearance  before  local  boards  and  commissions 
by  members  of  the  board  of  supervisors  is  concerned,  only  the 
first  sentence  of  section  222  applies.   Before  interpreting  this 
sentence  and  applying  it  to  the  principal  question  asked  in  your 
request,  I  shall  refer  to  the  last  paragraph  of  that  request  rel- 
ative to  the  application  of  this  sentence  to  the  board  of  super- 
visors. 

At  first  blush,  because  of  the  failure  to  use  the  full 
phrase  "board  ef  supervisors"  in  this  sentence,  it  would  appear 
that  it  refers  only  to  other  boards  and  commissions.   It  is  to 
be  noted,  however,  that  the  word  "any"  board  or  commission  is 
used  and  the  word  "any"  is  all  inclusive,  thus  embracing  the 
board  of  supervisors.  This  interpretation  is  necessary.   Other- 
wise members  of  the  board  could  appear  before  the  board  of  super- 
visors in  behalf  of  the  business  or  affairs  of  a  person,  firm  or 
corporation,  subject  to  regulation  by  the  board  itself,  such  as 
regulation  of  taxicab  fares  and  many  other  instances. 

With  reference  to  the  first  sentence  of  section  222, 
which  reads  as  follows? 
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"No  member  of  any  board  or  commission  shall  accept 
any  employment  relating  to  the  business  or  the  affairs 
of  any  person,  firm  or  corporation  which  are  subject  to 
regulation  by  the  board  or  commission  of  which  he  is  a 
member.", 

I  advise  you  that  so  long  as  an  appearance  is  not  made  before  the 
board  of  supervisors  by  any  of  its  members,  it  would  not  be  a 
violation  of  section  222  to  appear  before  any  other  board  or  com- 
mission.  In  reaching  this  conclusion,  however,  I  must  point  out 
that  appearances  before  commissions  such  as  the  Planning  Commis- 
sion where  the  board  of  supervisors  has  jurisdiction  of  zoning 
matters  on  appeal,  while  not  a  violation  of  section  222,  could 
lead  to  abuses  requiring  the  interested  member  of  the  board  to 
disqualify  himself  from  voting  on  an  appeal  covering  the  matter 
in  which  he  has  appeared  as  attorney  before  the  Planning  Commis- 
sion, 

Comments  made  earlier  in  this  opinion  respecting  the  im- 
propriety and  conflict  of  interest  inherent  in  such  appearances, 
in  discussing  section  22,  apply  with  equal  force  to  the  interpre- 
tation of  section  222, 

II.   FILING,  PROSECUTING-  AN^  DEFENDING  SUITS 

Directing  the  next  portion  of  my  opinion  to  those  situa- 
tions where  the  lawyer  members  of  the  board  of  supervisors  have 
filed,  prosecuted  or  defended  actions  on  behalf  of  clients  in 
which  the  city  and  county  is  an  opposing  party  in  the  courts,  I 
can  see  no  express  violation  of  any  of  the  provisions  of  section 
22.   These  actions  are  filed  In  a  state  court  set  up  by  the  Con- 
stitution of  the  State  of  California  and  presided  over  by  the 
judges  either  appointed  by  the  Governor  of  the  State  of  California, 
or  elected  by  the  people  of  the  City  and  County  of  San  Francisco* 
The  ultimate  decision  as  to  the  rights  of  the  parties  involved 
will  rest  upon  the  independent  action  of  a  judge  or  jury  of  these 
courts  and  thus  the  incompatibility  which  is  present  in  the  ap- 
pearances before  local  boards  and  commissions  is  not  present  in 
this  situation.   So  long  as  the  case  is  tried  and  decided  by  a 
court  or  a  jury,  the  act  of  representing  the  client  by  the  mem- 
bers of  the  board  of  supervisors  cannot  be  deemed  official  mis- 
conduct, in  accordance  with  the  language  used  in  Section  22. 

Just  as  appearances  before  a  board  or  commission  allow 
for  a  possible  interference  with  the  administrative  recommenda- 
tion or  action  of  a  head  of  a  department  under  the  chief  admin- 
istrative officer  or  under  a  board  or  commission,  so  any  attempt 
to  settle  such  a  case  could  lead  to  the  same  interference.   It 
is  a  well  recognized  fact  that  at  times  no  real  defense  exists 
to  certain  actions  and  the  interest  of  the  litigants  can  best  be 
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served  by  an  equitable  settlement  out  of  court.   If  cases,  where 
the  lawyer  members  of  the  board  of  supervisors  are  representing 
clients,  involve  the  Public  Utilities  Commission  of  the  city  and 
county,  then  this  Commission,  together  vrith  the  city  attorney, 
must  accept  or  reject  the  settlement  figures  proposed  by  the' law- 
yer member  or  make  a  counter  proposal  of  settlement-  Since  the 
Public  Utilities  Commission,  as  well  as  the  City  Attorney,  must 
look  to  the  Board  of  Supervisors  for  the  necessary  funds,  number 
of  personnel,  supplies,  improvements  and  standardization  of  sala- 
ries each  year  to  operate  their  departments,  a  proposed  settle- 
ment of  this  type  could,  in  my  opinion,  tend  to  permit  the  ac- 
complishment indirectly  of  what  is  strictly  forbidden  to  be  done 
directly  by  section  22  of  the  charter. 

Because  of  the  dangers  inherent  in  this  situation,  it 
may  be  remarked  that  both  attorney  supervisors  representing  liti- 
gants, and  department  heads  and  attorneys  representing  the  city 
and  county,  have  been  inclined  to  lean  backwards  to  avoid  even 
the  appearance  of  favoritism,  a  situation  which  may  prejudice 
both  the  plaintiff  client  of  the  supervisor,  and  the  defendant 
city. 

In  suits  such  as  those  involving  dangerous  and  defect- 
ive conditions  of  public  property  and  buildings,  the  operation 
of  departments  of  the  city,  such  as  the  police  and  fire,  the 
park  and  recreation,  and  the  department  of  public  works,  all 
settlements  must  be  approved  by  the  board  of  supervisors,  of 
which  the  attorney  representing  the  client  is  a  member. 

"His  status  forbids  the  public  officer  from  plac- 
ing himself  in  a  position  vrhere  his  private  interest 
conflicts  with  his  public  duty.   The  good  faith  of  the 
official  is  of  no  moment  because  it  is  the  policy  of 
the  law  to  keep  him  so  far  from  temptation  as  to  in- 
sure the  exercise  of  unselfish  public  interest.   He 
must  not  be  permitted  to  place  himself  in  a  position 
in  which  personal  interest  may  conflict  with  his  pub- 
lic duty." 

LOW  v.  TOWN  OF  MADISON  (Conn.) 
60  Atl.  (2d)  771+,  777 

"A  public  officer  is  impliedly  bound  to  exercise 
the  powers  conferred  on  him  with  disinterested  skill, 
zeal,  and  diligence  and  primarily  for  the  benefit  of 
the  public." 

NOBLE  v.  CITY  OP  PALO  ALTO, 
89  Cal,  App.  1+7,  51. 

Nothing  in  section  222  expressly  deals  with  the  question 
Of  the  filing,  prosecuting,  or  defending  suits  against  the  city 
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and  county  in  the  local  courts.  Had  the  framers  of  the  charter 
intended  to  include  a  prohibition  against  the  filing,  prosecut- 
ing, or  defending  suits  by  members  of  the  board  of  supervisors, 
in  which  the  city  is  an  opposing  party,  this  prohibition  would 
have  been  stated  in  the  charter.  Since  it  has  not  been  stated, 
I  am  powerless  to  read  it  into  this  section. 

III.   RELATION  OF  PRIVATE  PROFESSION  OR  BUSINESS 
OF  SUPERVISORS  TO  THE  CITY  AND  COUNTY 

The  third  point  concerning  the  prohibited  practices  of 
members  of  the  board  of  supervisors,  in  connection  with  their 
private  profession  or  business,   will  be  discussed  here.   So  far  as 
section  22  is  concerned,  I  have  already  indicated  that  there  exists 
a  specific  prohibition  upon  a  member  of  the  board  of  supervisors 
interfering,  dictating  or  suggesting  in  any  manner  the  various 
actions  of  the  chief  Administrative  officer  or  of  department  heads 
under  the  chief  administrative  officer,  or  under  a  board  or  commis- 
sion as  set  forth  in  this  section. 

This  same  prohibition  holds  true  if,  through  his  private 
business  or  profession,  the  member  of  the  board  of  supervisors 
attempts  any  interference  which  is  prohibited.   Therefore,  under 
section  22  of  the  charter,  a  member  of  the  board  of  supervisors  is 
prohibited  from  dictating,  suggesting  or  interfering  with  appoint- 
ments, promotions,  compensations,  disciplinary  actions,  contracts, 
requisitions  for  purchases,  or  other  administrative  recommendations 
or  actions  of  the  chief  administrative  officer  or  of  department 
heads  under  the  chief  administrative  officer  or  boards  or  commis- 
sions, particularly  if  such  action  is  in  connection  with  his  private 
business  or  profession.   He  may,  of  course,  make  or  oppose  applica- 
tions for  permits  in  the  regular  course  of  his  private  business. 

The  best  manner  of  answering  this  query  concerning  the 
application  of  section  222  to  the  private  professional  business  of 
the  members  of  the  board  of  supervisors,  is  to  direct  your  attention 
to  the  many  specific  practices  which  are  prohibited  and  which  consti- 
tute official  misconduct. 

The  courts  of  the  State  of  California  in  construing  a  sim- 
ilar statute  in  the  government  code  (section  1090)  have  held  that 
the  rule  of  this  section  has  long  been  the  law  of  this  state. 

OAKLAND  v.  CALIFORNIA  CONSTRUCTION  CO.,  ( 191+0 )  , 
15  Cal.  (2d)  573 

Interest  of  town  trustees  in  a  contract  made  by  them  in- 
validates the  contract. 

SANTA  ANA  WATER  CO.  v.  SAN  BUENAVENTURA  (1895), 
65  Fed.  323 
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A  street  superintendent  may  not  rent  his  surveying  out- 
fit to  the  city. 

OSBURN  v.  STONE  (1915), 
170  Cal.  i|80; 

MARIN  COUNTY  v.  MESSNER  ( 19^4-1) , 
kk-   Cal.  App.  (2d)  577 

A  street  railway  franchise  was  held  invalid  because  of 
the  interest  of  a  city  trustee  in  the  transaction. 

PINCH  v.  RIVERSIDE  CO.  (1891), 
87  Cal.  597  ' 

A  contract  by  the  city  for  the  purchase  of  petroleum 
products  is  void  where  one  of  the  councilmen,  vho  votes  for  it, 
is  a  stockholder  and  local  manager  of  the  seller. 

MILLER  v.  MARTINEZ  (1938), 
28  Cal.  App.  (2d)  361+ 

A  supervisor  may  not  take  a  chattel  mortgage  on  a  print- 
ing plant  which  does  the  county  work. 

MOODY  v.  SHUFPLETON  (1928), 
203  Cal.  100 

A  supervisor  may  not  acquire  a  printing  contract  with 
the  county, 

SHASTA  COUNTY  v.   MOODY   (1928), 
90   Cal.   App.    519 

In  this  regard  the  practices  prohibited  by  section  222 
are  clearly  stated  therein  so  that  it  would  serve  no  purpose  for 
me  at  this  time  to  set  up  numerous  hypothetical  cases  upon  which 
tr  pass  judgment.   Should  there  be  any  specific  practice  or  prac- 
tices which  you  have  in  mind,  I  would  be  happy  to  advise  you  con- 
cerning them, 

C  ONC  LUDI NG  OESERVAT I ONS 

The  courts  of  the  State  of  California  have  held  that 
an  office  of  government  is  not  a  property  ri^ht,   (CLINE  v.  SUP. 
CT.,  18I4.  Cal.  331;  FRENCH  v,  SENATE,  llj.6  Cal.  601+;  BOYD  v. 
PENDERGAST,  57  Cal,  App.  50I4.). 

As  a  corollary  to  this  rule  of  law,  there  has  alse  been 
laid  down  the  rule  that  any  person  who  holds  office  in  government 
does  so  subject  to  any  conditions  that  may  be  imposed  by  the  ]aws 
of  the  municipality  or  state.   Vfliere  the  law  provides  a  mode  for 
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removal  and  a  method  for  enforcing  it,  the  officer  is  deemed  to 
have  accepted  the  office  subject  to  being  removed  for  cause, 
(CLINE  v.  SUP.  COURT,  supra;-  BAINES  v.  ZEMANSKY,  176  Cal.  369). 

When  a  supervisor  engages  in  the  acts  of  a  type  dis- 
cussed in  this  opinion,  he  submits  himself,  and  the  board  of 
which  he  is  a  member,  to  much  adverse  criticism. 

In  19l|7>  the  Attorney  General  of  the  State  of  California 
had  a  question  referred  to  him  as  follows:  "May  a  legislator  ap- 
pear before  state  agencies  in  behalf  of  a  constituent  and  receive 
compensation  therefor?"  His  answer  to  this  query  was  as  follows: 

"The  fourth  question  presents  a  somewhat  more  del- 
icate situation.  It  is  a  matter  of  common  knowledge  that 
members  of  the  Legislature,  particularly  attorneys  at  law, 
do  appear  before  State  boards  and  agencies  for  compensation 
in  behalf  of  private  clients,  and  there  is  no  statutory 
prohibition  or  established  rule  of  public  policy  to  pre- 
vent them  from  so  doing,  at  least  so  long  as  they  act  in 
a  purely  private  capacity.   On  the  other  hand,  where  the 
public  board  or  agency  is  one  subject  to  regulation,  con- 
trol, and  support  by  legislative  action,  public  loolicy 
would  seem  to  dictate  that  every  precaution  be  taken  to 
prevent  any  possible  appearance  or  suggestion  that  the 
legislator  acting  privately  in  the  interests  of  his  cli- 
ents is  attempting  to  influence  the  action  of  the  board 
or  agency  by  reason  of  his  legislative  oosition."   (Em- 
phasis added)  . 

In  discussing  this  matter  in  this  opinion,  I  have  not 
•verlooked  the  fact  that  section  1093  of  the  Government  Code  of 
the  State  of  California  provides  as  follows: 

"Members  of  the  legislature,  state,  county,  judici- 
al, district  and  city  officers  shall  not  be  i nterested 
in  any  contract  made  by  them  in  their  official  capacity, 
or  by  any  body  or  board  of  which  they  are  members," 

Because  of  the  broad  scope  of  the  quoted  language  of  sec- 
tions 22  and  222  of  the  charter,  I  believe  the  matter  is  entirely 
one  subject  to  charter  control  and  consequently  have  not  discussed 
the  Government  Code  in  this  opinion. 

Nor  have  I  regarded  as  a  proper  subject  of  this  opinion, 
"wilful  or  corrupt  misconduct",  vtiich  is  prohibited  by  section 
3060  of  the  Government  Code  and  is  there  made  the  subject  of  action 
by  the  grand  jury. 

It  is  my  opinion  that  because  of  the  lack  of  a  clear  def- 
inition of  what  constitutes  official  misconduct  as  referred  to  in 
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sections  22  and  222  which  would  prohibit  the  continuance  of 
these  practices,  the  board  of  supervisors  should  submit  to  the 
voters  a  charter  amendment  which  would  establish  that  these  acts 
are,  or  are  not,  official  misconduct. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  John  R.  McGrath,  Clerk 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  631+ 
November  26,  1952 

SUBJECT:   RENTAL  OF  EXPOSITION  AUDITORIUM,  DUTY  AND  JURISDIC- 
TION AS  BETWEEN  DIRECTOR  OF  PROPERTY  AND  CHIEF 
ADMINISTRATIVE  OFFICER, 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Under  date  of  October  21,  1952,  Mrs.  Sylvia  Steingart, 
representing  the  "Committee  to  Save  the  Rosenbergs  made 
application  for  the  use  of  Polk  Hall  in  the  Civic  Auditorium. 
This  application  was  not  recommended  by  the  Superintendent, 
Mi1.  Joseph  Schmidt,  and  not  ep proved  by  the  writer  as 
Director  of  Property. 

"On  October  21j.,  1952,  a  letter  was  received  from  Mr.  Paul 
Schnur  urging  the  renting  of  Polk  Hall  for  the  aforesaid 
purpose.   On  October  27,  1952,  I  answered  his  letter  as 
follows: 

"'The  following  is  in  answer  to  your  letter  of 
October  21).,  1952,  relative  to  the  above  captioned 
subject, 

'The  reasons  I  have  for  disallowing  the  use  of  Polk 
Hall  to  the  uses  of  the  "Committee  to  Save  the  Rosen- 
bergs" are  as  follows: 

'I  do  not  know  that  the  Committee  is  a  legal  entity 
nor  do  I  know  who  the  members  of  this  Committee  might 
be.   The  Rosenbergs  have  been  tried  before  the  impartial 
courts  of  this  Country  and  found  guilty  of  espionage 
that  would  lead  to  the  overthrow  of  our  Government. 

•It  appears  that  having  a  meeting  for  the  benefit  of 
obtaining  clemency  for  these  persons  who  seek  to  des- 
troy our  Government  would  provoke  opposition  of  many  who 
believe  in  our  form  of  Government  and  if  such  meeting 
were  held,  it  might  incite  a  riot  resulting  in  injury 
to  persons  and  likewise  damage  to  City  property. ' 

"Since  the  date  of  my  letter  Mr.  Schnur  has  disregarded  this 
oflice  and  conducted  negotiations  with  the  Chief  Administra- 
tive Officer  and  the  Executive  Secretary  to  the  Chief  Adminis* 
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trative  Officer. 

"I  am  now  in  receipt  of  a  letter  from  Mr,  Ben  G.  Kline, 
Executive  Secretary  to  the  Chief  Administrative  Officer, 
instructing  me  to  'let  the  Save  the  Rosenbergs  Committee 
have  the  use  of  either  Polk  or  Larkin  Hall'.  A  copy  of 
this  letter,  together  with  copies  of  the  other  letters 
referred  to,  and  a  copy  of  the  application  is  transmitted. 

"It  is  requested  that  you  indicate  whether  or  not  the 
Director  of  Property  has  the  right  in  this  particular 
case  to  refuse  the  use  of  the  Auditorium  to  the  applicants 
or  whether  or  not  his  decision  may  be  over-ruled  by  the 
Chief  Administrative  Officer.1' 

OPINION 

The  only  question  here  involved  is  whether  the  Chief  Adminis- 
trative Officer  may  over-rule  the  decision  of  the  Director  of  Property 
on  the  issue  of  policy  as  to  whom  space  in  the  Exposition  Auditorium 
might  be  leased.   The  respective  powers  and  duties  of  the  Chief  Admin- 
istrative Officer  and  the  Director  of  Property,  as  the  head  of  the 
Real  Estate  Department,  are  to  be  found  in  Sections  60,  6l  and  20  of 
the  charter,  which  are  hereinafter  set  forth. 

Section  60  of  the  charter  provides  as  follows: 

"The  chief  administrative  officer  shall  be  responsible 
to  the  mayor  and  to  the  board  of  supervisors  for  the 
administration  of  all  affairs  of  the  city  and  county 
that  are  placed  in  his  charge  by  the  provisions  of  this 
charter  and  by  ordinance,  and  to  that  end  he  shall  have 
the  power  and  it  shall  be  his  duty  to  exercise  super- 
vision and  control  over  all  administrative  departments 
which  are  under  his  jurisdiction;  to  appoint  the  heads 
of  departments  which  are  under  his  control  and  the  mem- 
bers of  advisory  and  other  boards  provided  by  this 
charter  or  by  ordinance  to  be  appointed  by  the  chief 
administrative  officer;  to  prescribe  general  rules  and 
regulations  for  the  administrative  service  under  his 
control,  to  have  a  voice  but  no  vote  in  the  board  of 
supervisors,  with  the  right  to  report  on  or  discuss  any 
matter  before  the  said  board  concerning  the  affairs  of 
the  departments  in  his  charge;  to  make  such   recommenda- 
tions and  propose  such  measures  to  the  mayor,  the  board 
of  supervisors,  or  committee  thereof,  concerning  the 
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affairs  of  the  city  and  county  in  his  charge  as  he 
may  deem  necessary;  to  coordinate  the  functioning 
of  the  several  departments  of  the  city  and  county 
charged  with  powers  and  duties  relating  to  the  control 
of  traffic;  and  to  provide  for  the  budgeting  and  con- 
trol of  publicity  and  advertising  expenditures  of  the 
city  and  county.   (Emphasis  added) 

"The  chief  administrative  officer  may  designate  an 
officer  or  an  employee  in  any  department  under  his 
jurisdiction  to  exercise  the  powers  and  perform  the 
duties  of  any  county  office  not  specifically  desig- 
nated by  this  charter. 

"The  chief  administrative  officer  may  designate  the 
recorder  to  exercise  the  powers  and  perform  the  duties 
of  the  registrar  of  voters  and  to  occupy  the  offices 
of  registrar  of  voters  and  recorder,  receiving  a  single 
salary  therefor  to  be  fixed  in  accordance  with  the  sal- 
ary standardization  provisions  of  this  charter," 

Section  61  of  the  charter  provides  in  part  as  follows: 

"From  and  after  twelve  o'clock  noon  on  the  8th  day 
of  January,  1932,  the  functions,  activities  and  affairs 
of  the  city  and  county  that  are  hereby  placed  under  the 
direction  of  the  chief  administrative  officer  by  pro- 
visions of  this  charter,  and  the  powers  and  duties  of 
officers  and  employees  charged  with  specific  jurisdic- 
tion thereof,  shall,  subject  to  the  provisions  of  sec- 
tion 2  and  section  20  of  this  charter ,  be  allocated  by 
the  chief  administrative  officer,  among  the  following 
departments:  (Emphasis  added) 


"Real  Estate  Department,  which  shall  include  the 
functions  and  personnel  of  the  right-of-way  agent 
as  established  in  the  bureau  of  engineering  at  the 
time  this  charter  shall  go  into  effect,  and  also  the 
control,  management  and  leasing  of  the  exposition 
auditorium." 

Section  20  of  the  charter  provides  in  part  as  follows: 

"Each  appointive  department  head  shall  be  immediately 
responsible  to  the  chief  administrative  officer  or 
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the  board  or  commission,  as  the  case  may  be,  for 
the  administration  of  his  department,  . #...," 
(Emphasis  added) 

It  is  evident  from  the  foregoing  sections  that  the  Chief 
Administrative  Officer,  in  having  supervision  and  control  over  all  of 
the  administrative  departments  under  his  jurisdiction,  has  super* 
vision  and  control  of  the  Real  Estate  Department  (Section  60),  which 
is  one  of  the  departments  under  his  direction  (Section  61), 

Further,  it  is  to  be  noted  that  the  Chief  Administrative 
Officer,  having  the  power  to  appoint  heads  of  departments  under  his 
control  (Section  60),  has  the  power  to  appoint  the  Director  of 
Property,  who  is  the  head  of  the  Real  Estate  Department,  and  who, 
being  so  appointed,  Is  immediately  responsible  to  the  Chief  Admin- 
istrative Officer  (Section  20) . 

The  very  charter  which  provides  for  the  allocation  by 
the  Chief  Administrative  Officer  of  the  control,  management  and 
leasing  of  the  Exposition  Auditorium  to  the  Real  Estate  Department, 
makes  it  the  duty  of  the  Chief  Administrative  Officer  to  exercise 
supervision  and  control  of  the  Real  Estate  Department  (which  is 
one  of  the  departments  under  his  jurisdiction). 

The  full  purport  of  the  meaning  of  the  word  "control" 
is  evident  from  the  definition  thereof  as  set  forth  in  the  case  of 
COFFEE  v.  SUPERIOR  COURT,  lltf  Cal.  $2$,   wherein  the  court  said: 

"»•••  to  control  is  defined  as  'to  exercise  a  direct- 
ing, restraining,  or  governing  influence  overj  to 
direct,  counteract,  to  regulate.'" 

From  the  foregoing  charter  provisions,  inclusive  of  the 
power  of  "control"  given  to  the  Chief  Administrative  Officer,  it  Is 
evident  that  the  Chief  Administrative  Officer  has  the  power  to 
counteract  or  over-rule  the  decision  of  the  Director  of  Property 
(as  one  of  his  appointive  department  heads)  on  the  particular  sub- 
ject matter  herein  involved. 

It  is  of  course  to  be  understood  that  this  opinion 
is  only  concerned  with,  and  limited  to,  the  question  here  involved, 
namely  the  right  of  the  Chief  Administrative  Officer  to  counteract 
or  over-rule  a  decision  of  his  appointive  department  head  of  the 
Real  Estate  Department,  i.e.,  Director  of  Property,  on  the  issue 
of  policy  as  to  whom  space  in  the  Exposition  Auditorium  may  be 
leased. 
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The  question  of  the  propriety  of  refusing  to  rent  the 
Auditorium  to  the  applicant  in  question  is  rendered  mnot  by  the 
action  of  the  Chief  Administrative  Officer,  and  therefore  no 
opinion  is  given  with  respect  thereto. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


JC 


To:  Director  of  Property 

Real  Estate  Department 
375  City  Hall 
San  Francisco  2 


OPINION  NO.  635 
December  l±,    1952 


SUBJECT:      BOARD  OP  SUPERVISORS,    EFFECT   OF 
TIE  VOTE   IN  COMMITTEE. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Committee  on  County,  State  and  National 
Affairs  has  requested  that  an  opinion  be  submitted 
to  it  on  the  following  question: 

"When  a  committee  of  the  Board  of  Supervisors, 
at  which  two  members  thereof  are  present,  votes 
diametrically  opposite  on  a  motion  made  that  a 
resolution  be  referred  to  the  Board  'Without 
Recommendation' ,  should  there  appear  on  the  cal- 
endar of  the  Board  of  Supervisors  for  its  ensuing 
meeting,  the  resolution  with  the  vote  of  the  com- 
mittee taken  on  the  motion  indicated." 

OPINION 

When  two  of  the  three  members  of  a  committee  of  the  Board 
of  Supervisors  are  present  at  a  committee  meeting  and  one  member 
votes  in  favor  of  a  motion  to  refer  and  report  on  a  proposed 
resolution  to  the  Board  without  recommendation,  and  the  other 
member  votes  against  the  motion  to  refer,  there  results  a  tie 
vote  on  the  motion.   It  is  my  opinion  that  the  motion  has  failed 
to  pass  and  the  matter  should  remain  in  committee  pending  further 
action. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:  Mr.  John  R.  McGrath 

Clerk,  Board  of  Supervisors 

City  Hall 

San  Francisco   2 


TMO'C 


December  8,  1952 
OPINION  NO.  636 


SUBJECT:   LAKE  MERCED  TRACT  -  LEASES  BY 
RECREATION  AND  PARK  COMMISSION, 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  form  of  leases  of  land  in  the  Lake 
Merced  Tract  in  view  of  Resolution  No.  1014-35  of  the 
Public  Utilities  Commission  adopted  on  June  30 ,  1950 • 
You  refer,  in  particular,  to  proposed  leases  with 
Dolphin  Swimming  and  Boating  Club  and  Pacific  Rod  and 
Gun  Club. 

On  January  30,  1950>  the  Public  Utilities  Commis- 
sion adopted  Resolution  No.  IOI4.35  which  provides  as 
follows: 

"WHEREAS,  the  City  and  County  of 
San  Francisco  hereinafter  called  the  City, 
owns  a  tract  of  land  in  the  City  and  County 
of  San  Francisco,  herein  called  the  Lake 
Merced  Tract,  delineated  and  designated 
upon  the  map  attached  hereto  and  made  a 
part  hereof,  which  tract  of  land  was 
acquired  from  the  Spring  Valley  Water 
Company  and  vhich  is  used  and  useful  for 
water  supply  purposes;  and 

"WHEREAS,  his  Honor,  Mayor  Robinson, 
has  expressed  the  opinion  that  the  Lake 
Merced  Tract  can  be  used  both  for  water 
supply  and  park  and  recreational  purposes, 
and  that  such  use  can  best  be  developed  and 
administered  by  the  Park  and  Recreation 
Commission;  and 

"WHEREAS,  the  Public  Utilities  Commis- 
sion desires  to  cooperate  with  the  Mayor  in 
the  development  of  the  property  for  the  enjoy- 
ment and  recreation  of  all  of  the  people  of 
San  Francisco; 

"THEREFORE,  BE  IT  RESOLVED,  as  follows: 
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"The  Public  Utilities  Commission 
hereby  confers  upon  the  Park  and  Recreation 
Commission,  the  right  to  occupy,  use  and  im- 
prove, for  park  and  recreational  purposes, 
all  of  the  area  in  the  Lake  Merced  Tract  as 
delineated  and  designated  upon  said  Map,  sub- 
ject to  the  following  conditions: 

"1.   The  Park  and  Recreation  Commis- 
sion agrees  that  the  primary 
purpose  of  the  Lake  Merced  Tract 
is  to  supply  potable  water  to  the 
water  consumers  in  San  Francisco 
and  that  they  will  do  nothing  or 
suffer  or  permit  anything  to  be 
done  that,  in  the  opinion  of  the 
Public  Utilities  Commission,  is 
detrimental  to  the  quality  or  use 
of  the  water  in  Lake  Merced. 

"2.   The  water  drawn  from  the  lake  for 
all  purposes  shall  be  not  more 
than  the  average  yield  of  the  lake 
and  in  no  Instance  shall  the  water 
level  be  drawn  down  below  27  feet 
on  the  gauge . 

"3.   In  view  of  the  fact  that  the  lake 
may  be  used  as  the  domestic  water 
supply  for  the  City,  no  swimming 
shall  be  permitted,  no  gasoline 
driven  motorboats  shall  be  permitted 
to  operate  regularly  on  the  lake, 
all  sewage  shall  be  removed  from  the 
lake  area,  and  nothing  shall  be  done 
that  would  tend  to  make  the  waters 
of  the  lake  unfit  for  human  consump- 
tion. 

"1+.   The  Public  Utilities  Commission  shall 
have  the  right  to  construct  or  recon- 
struct and  maintain  pumping  stations 
and  keeper's  quarters  and  other  build- 
ings on  the  Lake  Merced  Tract  wherever 
and  to  such  extent  as  deemed  necessary 
with  the  approval  of  the  Mayor. 
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"5.   The  Public  Utilities  Commission 
shall  have  the  right  to  lay  and 
maintain  pipe  lines,  together  with 
such  appurtenant  structures  as 
necessary,  across  the  Lake  Merced 
Tract,  and  do  such  other  work  as 
necessary;  it  being  agreed  that  any 
turf  removed  or  damaged  will  be  re- 
placed or  restored  and,  so  far  as  is 
possible,  the  grounds  shall  be  left 
in  the  same  condition  as  they  were 
before  the  work  was  started. 

"6.   Neither  the  whole  or  any  part  of  the 
Lake  Merced  Tract  shall  be  sold  or 
traded  or  assigned  or  leased  except 
that  the  Park  and  Recreation  Commis- 
sion shall  have  the  right  to  grant 
concessions  or  leases,  in  the 
manner  and  for  the  purposes  permitted 
by  law  and  for  the  use  and  patronage 
of  the  public,  subject  to  the  pro- 
visions of  Paragraph  7  next  ensuing. 

"7.   The  Public  Utilities  Commission  re- 
serves the  right  to  sell  or  trade  any 
portion  of  the  Lake  Merced  Tract,  pro- 
vided such  action  is  necessary  or 
advisable  in  the  opinion  of  both  the 
Public  Utilities  Commission  and  the 
Park  and  Recreation  Commission.    In 
the  event  of  disagreement  between 
these  two  Commissions  the  matter  will 
be  referred  to  the  Mayor  for  final 
decision. " 


The  Lake  Merced  Tract,  together  with  other  water  supply 
properties,  was  purchased  by  the  City  and  County  of  San 
Francisco  from  the  Spring  Valley  Water  Company,  and  was  deed- 
ed to  the  City  and  County  of  San  Francisco  on  March  3,  1930. 
Jurisdiction  and  control  of  the  tract  was  given  to  the 
San  Francisco  VJater  Department.   Under  the  charter  (in  effect 
on  January  8,  1932)  the  San  Francisco  Water  Department  was 
made  a  department  under  the  Public  Utilities  Commission  and 
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the  tract  was  thereby  placed  under  the  jurisdiction  and 
control  of  the  Public  Utilities  Commission.   (San  Francisco 
Charter,  §§  121,  122.) 

Subsequent  to  the  adoption  of  Public  Utilities  Commis- 
sion Resolution  No.  10lj.35  on  January  30,  1950 >    set  forth 
above,  no  resolution  was  adopted  by  the  Board  of  Supervisors 
ordering  a  transfer  of  the  Lake  Merced  Tract  from  the  Public 
Utilities  Commission  to  the  Recreation  and  Park  Commission. 


The  Board  of  Supervisors  has  established  a  regular 
procedure  f or  t he  transfer  of  real  property  belonging  to 
the  City  and  County  of  San  Francisco  from  one  city  depart- 
ment to  another  city  department.   This  procedure  is  set 
forth  in  Part  I,  Article  2,  Sections  158-I63  of  the 
San  Francisco  Municipal  Code  as  follows: 

"Section  158.   Transfer  of  Real  Property. 
Interdepartmental .   Whenever  any  real  property, 
whether  improved  or  unimproved  belonging  to  the 
City  and  County  of  San  Francisco  or  to  any 
department  thereof  is  no  longer  used  advantage- 
ously by  the  department  which  owns  it  or  under 
whose  jurisdiction  it  is,  or  when  any  such  pro- 
perty can  be  more  advantageously  used  by  a 
department  other  than  the  department  which  owns 
it  or  under  whose  jurisdiction  it  is,  the  said 
real  property,  including  any  improvements  thereon, 
may  be  transferred  to  the  jurisdiction  of  such 
department  which  can  more  advantageously  use  the 
same  and  for  the  purpose  of  transferring  juris- 
diction of  said  real  property  the  hereafter  pro- 
ceedings shall  be  had. 

"Section  159.   Transfer,  Request  to  Mayor 
for.   The  officer,  board  or  commission  in  charge 
of  the  department  thich  desires  to  have  said  real 
property  transferred  to  it  shall  file  with  the 
Mayor  a  request  in  writing  that  said  transfer 
shall  be  made,  which  said  request  shall  contain 
a  description  of  the  desired  property  and  state 
the  specific  purposes  for  which  said  property  is 
to  be  used  by  said  department.   Whenever  any  de- 
partment desiring  to  have  said  property  trans- 
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"ferred  to  it  is  under  the  jurisdiction  of 
the  Chief  Administrative  Officer,  the  latter 
shall  approve  said  request  for  said  transfer. 

"Section  160.   Director  of  Property.  Re- 
port by.    Upon  said  request  being  received  by 
said  Mayor  he  shall  refer  the  same  to  the 
Director  of  Property  for  a  report  as  to  the 
estimated  value  of  said  property  and  the  charac- 
ter of  the  improvements  thereon  and  as  to 
whether,  in  the  opinion  of  said  Director  of 
Property,  the  same  can  be  advantageously  used 
by  the  said  department  desiring  the  same  trans- 
ferred for  the  purposes  specified  in  said  request. 
The  Director  of  Property  shall  make  said  report 
to  the  Mayor  within  ten  (10)  days  after  receipt 
of  same , 

"Section  161.   Transfer,  Consent  of  Depart- 
ment Required.   If,  on  receipt  of  said  report  the 
Mayor  shall  be  of  the  opinion  that  said  property 
can  be  advantageously  used  by  the  department  de- 
siring the  same,  he  shall  request  the  department 
owning  the  same,  or  under  whose  jurisdiction  it  is, 
to  consent  to  the  transfer  of  said  property  to  the* 
department  desiring  said  transfer;  and  if  said 
first  mentioned  department  consents  to  said  trans- 
fer the  Mayor  shall  recommend  to  the  Board  of 
Supervisors  that  it  order  said  property  transferred 
to  the  department  desiring  the  same,  sending  to  the 
said  board  with  said  request  such  data  regarding 
said  property  as  he  has  received  from  the  Director 
of  Property.   No  property  shall  be  transferred 
from  one  department  to  another  without  the  consent 
of  the  department  owning  or  having  jurisdiction 
over  the  same. 

"Section  162.   Transfer,  Resolution  for. 
Upon  receiving  said  request  from  the  Mayor  that 
said  oroperty  be  transferred,  the  Board  of  Super- 
visors shall  give  consideration  to  the  same,  and 
if  the  board  shall  determine  that  said  property 
is  no  longer  necessary  or  advantageous  to  the 
department  owning  or  having  jurisdiction  of  the 
same  and  can  be  advantageously  used  by  the 
department  asking  for  the  same,  the  board  shall, 
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"by  resolution,  order  a  transfer  of  the  same 
to  said  department.   Any  such  transfer  may  be 
made  without  limit  or  for  a  limited  period  to 
be  stated  in  said  resolution.   No  property 
which  has  been  acquired  by  the  City  and  County 
of  San  Francisco  or  by  any  department  thereof 
as  a  gift  for  any  specific  purpose  shall  be 
transferred  if  said  transfer  would  be  a  viola- 
tion of  the  trusts  upon  which  said  property  is 
held. 

"Section  I63.   Transfer,  Record  of.   When 
the  Board  of  Supervisors  shall  adopt  any  resolu- 
tion transferring  any  property  from  one  department 
to  another  as  herein  provided  a  copy  of  said  reso- 
lution shall  be  forthwith  delivered  to  the 
Director  of  Property,  vho  shall  keep  the  same  in 
his  office  and  make  the  necessary  record  of  said 
transfer. " 

The  terms  of  the  Public  Utilities  Commission  resolu- 
tion show  that  a  complete  transfer  of  jurisdiction  was  not 
contemplated  by  the  respective  Commissions,  and  since  the 
provisions  of  Section  I63  of  the  San  Francisco  Municipal 
Code  were  not  complied  with,  a  complete  jurisdiction  and 
control  was  not  transferred  from  the  Public  Utilities 
Commission  to  the  Recreation  and  Park  Commission.   The 
tract,  then,  as  the  situation  now  exists,  is  under  the 
ultimate  jurisdiction  and  control  of  the  Public  Utilities 
Commission,  with  the  right  granted  by  the  Public  Utilities 
Commission  to  the  Recreation  and  Park  Commission  "to  occupy, 
use  and  improve  for  park  and  recreational  purposes  the 
Lake  Merced  Tract"  subject  to  conditions  and  qualifications. 

When  the  question  of  leasing  is  involved,  it  is 
necessary  to  determine  which  of  the  two  commissions  has  the 
ultimate  control  and  jurisdiction  of  Lake  Merced  Tract. 
Two  separate  and  distinct  provisions  of  the  Charter  are  in- 
volved.  Section  \\2.   of  the  Charter  sets  forth  the  procedure 
for  leases  of  property  under  the  jurisdiction  of  the 
Recreation  and  Park  Commission.   Section  93  of  the  Charter 
sets  forth  the  procedure  for  lea.ing  of  property  other  than 
property  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission. 
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Section  1^.2  of  the  Charter  provides  in  part  as 
follows: 

"The  recreation  and  park  commission 
shall  have  the  complete  and  exclusive  con- 
trol, management  and  direction  of  the  parks, 
playgrounds,  recreation  centers  and  all  other 
recreation  facilities,  squares,  avenues  and 
grounds  which  are  in  charge  of  either  of  said 
commissions  on  the  effective  date  hereof,  or 
are  thereafter  placed  in  the  charge  of  this 
commission,  .  .  . 

"The  commission  shall  not  lease  any 
part  of  the  lands  under  its  control  nor  per- 
mit the  building  or  maintenance  or  use  of  any 
structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to 
approval  of  the  board  of  supervisors  by 
ordinance,  .  .  • " 

Section  93  of  the  Charter  reads  as  follows: 

"When  the  head  of  any  department  in 
charge  of  real  property  shall  report  to  the 
board  of  supervisors  that  certain  land  is  not 
required  for  the  purposes  of  the  department, 
the  board  of  supervisors,  by  ordinance,  may 
authorize  the  lease  of  such  property.   The  direc- 
tor of  property  shall  arrange  for  such  lease  for 
a  period  not  to  exceed  twenty  years,  to  the 
highest  responsible  bidder  at  the  highest  month- 
ly rent.   The  director  of  property  shall  collect 
rents  due  under  such  lease. 

"The  public  utilities  commission  may  pro- 
vide, by  resolution,  that  agricultural  lands 
used  and  useful  for  water  department  purposes 
and  at  the  same  time  available  for  leasing  or 
rental  for  agricultural  purposes  shall  be  sub- 
ject to  lease  and  administration  by  the  opera- 
ting forces  of  the  water  department,  and  further, 
the  public  utilities  commission  may  provide,  by 
resolution,  that  lands  now  devoted  to  airport 
purposes  or  lands  that  may  hereafter  be  acquired 
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"and  devoted  to  airport  purposes  may  be  leased 
or  rented  for  a  period  not  to  exceed  forty 
years,  and  the  director  of  property  shall  ar- 
range for  such  lea.se  to  the  highest  responsible 
bidder  at  the  highest  monthly  or  annual  rent, 
and  thereafter  the  administration  of  any  and  all 
such  leases  shall  be  by  the  public  utilities 
commission;  provided,  however,  that  no  such 
lease  shall  be  made  to  any  other  publie  utility 
without  the  approval  of  the  board  of  supervisors 
by  two- thirds  vote  thereof." 

In  addition,  it  should  be  noted  that  not  only  must 
a  lease  of  property  under  the  jurisdiction  and  control  of 
the  Recreation  and  Park  Commission  be  for  "recreational 
purposes,"  but  the  general  doctrine  of  law  is  that  park 
property  must  be  leased  for  a  public,  as  distinguished  from 
a  private  purpose.   This  doctrine  distinguishes  leases  of 
park  property  from  leases  of  other  city  property.   A  lease 
of  park  property  must  be  for  the  benefit  and  enjoyment  of 
the  general  public  as  distinguished  from  the  benefit  and 
enjoyment  of  selected  private  individuals  even  though  the 
general  purpose  of  the  lease  is  recreational  in  character. 
(See:   City  Attorney's  Opinion  No.  90  of  December  lif,  19^9 
to  Park  Commission  re:   Power  of  Park  Commissioner  to  enter 
into  lease  . ) 

Paragraph  6  of  the  Public  Utilities  Resolution  shows 
an  intention  to  confer  on  the  Recreation  and  Park  Commission 
"the  right  to  grant  concessions  or  leases,  in  the  manner  and 
for  the  purposes  permitted  by  law  and  for  the  use  and 
patronage  of  the  public,"  subject,  under  the  terms  of  Para- 
graph 7S  to  the  reservation  by  the  Public  Utilities  Commission 
of  the  right  to  sell  or  trade  any  portion  of  the  tract. 

There  are  three  alternatives  as  to  the  forms  which 
leases  may  follow  in  order  to  effectuate  this  intention,  as 
well  as  to  comply  with  the  charter  requirements  as  to  leasing, 
as  follows: 

(1)    Provided  the  Tract  remains  in  status  quo,  the 
Public  Utilities  Commission  has  legal  jurisdiction  and  the 
Recreation  and  Park  Commission  has  the  "right  to   occupy,  use 
and  improve. tho  Tract  for  park  and  recreational  purposes." 
Since  the  commissions  have,  in  a  sense,  joint  jurisdiction 
and  authority,  sections  ij.2  and  93  of  the  charter  should  be 
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correlated  and  followed  with  respect  to  leasing.   Leases 
should  be  entored  into  in  such  a  way  as  to  show  that  both 
commissions  have  consented  to  the  terms  of  the  lease.  The 
Recreation  and  Park  Commission  should  determine  the  policy 
on  leasing  "for  recreational  purposes"  under  the  provisions 
of  section  1+2  and  the  Director  of  Property  should  arrange 
for  the  lease  to  the  highest  responsible  bidder  for  a 
period  not  to  exceed  twenty  years  under  the  terms  of 
section  93* 

(2)  Provided  a  resolution  is  passed  by  the  Board  of 
Supervisors  under  §162  of  Part  I,  Article  2  of  the  Municipal 
Code,  ordering  the  transfer,  legal  jurisdiction  will  then  be 
conferred  on  t he  Recreation  and  Park  Commission,  and  sole 
authority  in  the  matter  of  leasing  would  be  under  the  con- 
trol of  the  Recreation  and  Park  Commission,  and  the  pro- 
visions of  §[(.2  of  the  Charter  would  control  leasing  arrange- 
ments.  This  resolution  could  be  confined  to  the  areas  de- 
sired to  be  leased  and  subject  to  conditions  or  qualifica- 
tions expressed  in  the  resolution.   It  should  be  noted, 
however,  that  in  the  event  this  course  is  pursued,  the  legal 
doctrine  heretofore  set  forth  in  this  opinion  that  park 
property  cannot  be  leased  for  private  purposes,  would  appear 
to  be  applicable  and  leases  undertaken  would  have  to  conform 
to  this  requirement. 

(3)  Provided  it  is  desired  that  the  Public  Utilities 
Commission  have  sole  control  over  leasing  in  the  Tract,  that 
portion  of  the  Public  Utilities  Commission  Resolution  No.  . 
10^35*  granting  authority  to  the  Recreation  and  Park  Com- 
mission with  respect  to  leasing  could  be  rescinded,  and  a 
resolution  adopted  setting  forth  an  intention  to  conform  to 
the  policy  and  recommendation  of  the  Recreation  and  Park 
Commission  in  the  matter  of  leasing.   In  that  event  the  Public 
Utilities  Commission  would  have  sole  authority  with  respect 

to  leasing  and  the  provisions  of  section  93  of   the  Charter 
would  alone  apply  to  leases  in  the  Lake  Merced  Tract. 

You  are  advised  that  my  opinion  is  in  accordance  with 
the  foregoing. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 
TO:  RECREATION  AND  PARK  DEPART- 
MENT, McLaren  Lodge, 
San  Francisco  17 

TMO 
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SUBJECT:   TAXATION  OP  (1)  PLEDGED  PERSONAL  PROPERTY  TO 
PLEDGEE  THEREOF,  AND  OP  (2)  PROMISSORY  NOTES 
AS  SOLVENT  CREDITS;  CLAIM  FOR  REFUND  OF  TAXES 
BY  CENTRAL  CREDIT  COMPANY 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  covering  the  claim  for  refund  for  personal  property  taxes 
filed  by  the  Central  Credit  Company,  703  Market  Street,  San  Fran- 
cisco, California,  with  the  Board  of  Supervisors  pursuant  to 
section  5097  of  the  Revenue  and  Taxation  Code. 

REQUEST 

Inasmuch  as  the  claim  is  voluminous,  I  have  summarized 
the  facts  as  follows: 

The  Central  Credit  Company  is  a  duly  qualified  and  licensed 
personal  property  broker  and  a  duly  qualified  and  licensed  pawn- 
broker. 

In  consideration  of  the  pledge  of  certain  articles  of 
personal  property,  loans  are  made  by  the  Central  Credit  Company  to 
its  clients.  As  a  part  of  the  transaction,  the  following  document 
is  executed  by  the  pledgor  (borrower)  and  delivered  to  the  pledgee, 
the  Central  Credit  Company: 

"Undersigned  promises  to  pay  to  Central  Credit 
Co.,  or  order,  at  San  Francisco,  Calif.,  within  ten  (10) 

days  from  the  date  hereof,  the  sum  of  $ 

together  with  interest  and  charges  thereon  at  the  rate 
of  two  per  cent  (2%)   per  month  on  that  portion  of  the  un- 
paid principal  balance  not  exceeding  $100, 00  and  one  per 
cent  {!%)   per  month  on  the  remainder  of  the  unpaid  prin- 
cipal balance,  but  not  less  than  £0  cents  a  month.   In- 
terest and  principal  payable  in  lawful  money  of  the 
United  States.   Interest  for  a  fraction  of  a  month  to  be 
computed  as  for  a  full  month. 

"To  secure  the  payment  hereof  and  of  all  in- 
debtedness of  the  undersigned  to  Central  Credit  Company 
the  undersigned  delivers  to  and  pledges  with  Central 
Credit  Company  the  following  personal  property: 
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"The  undersigned  (1)  represents  and  warrants  that 
the  undersigned  is  over  the  age  of  twenty^one  (21)  years 
and  is  the  sole  owner  of  the  pledged  property  described 
above,  and  that  the  same  is  free  of  all  liens,  claims 
and  encumbrances  whatsoever;  (2)  waives  demand  for  pay- 
ment and  performance,  notice  of  time  and  place  of  sale 
at  which  the  property  pledged  may  be  sold,  advertisement, 
presence  of  property  at  sale,  the  provisions  of  Sec,  3006 
of  the  Civil  Code  of  California,  and  all  claims  against 
Central  Credit  Company  for  loss  of  or  damage  to  the  said 
pledged  property  occasioned  by  deterioration,  fire,  water, 
theft,  moths,  rust,  act  of  God,  public  enemy  or  any  other 
cause  whatsoever,  and  agrees  that  in  no  event  shall  Central 
Credit  Company  be  liable  for  more  than  the  amount  loaned 
hereunder;  (3)  consents  that  Central  Credit  Company  may 
at  its  election  at  any  time  six  (6)  months  after  the 
last  date  fixed  for  maturity  specified  above  apply,  set 
off,  collect,  sell  in  one  or  more  sales,  at  private  or 
public  sale,  at  its  place  of  business  or  elsewhere,  the 
whole  or  any  part  of  the  said  pledged  property  upon 
credit  and  at  such  price  or  prices,  and  upon  such  terms 
as  Central  Credit  Company  may  determine,  and  agrees  that 
Central  Credit  Company  may  become  the  purchaser  of  the 
whole  or .any  part  thereof  and  hold  the  same  thereafter 
in  its  own  right  free  from  all  claims  of  the  undersigned 
and  right  of  redemption,  and  waives  the  right  to  demand 
any  amount  received  from  a  sale  of  the  said  pledged 
property  in  excess  of  the  balance  of  the  loan,  interest, 
expenses  of  sale  and  collection  and  indebtedness  of  the 
undersigned  unless  made  upon  Central  Credit  Company 
within  one  year  following  the  date  of  such  sale;  ([(.) 
authorizes  Central  Credit  Company  to  pay  all  taxes  and 
charges  assessed  against  and  all  liems  due  or  becoming 
due  upon  the  said  pledged  property  and  promises  to  re- 
imburse Central  Credit  Company  therefor  upon  demand; 
(5)  acknowledges  receipt  of  a  copy  hereof  and  agrees  that 
the  same  must  accompany  every  payment;  (6)  agrees  that 
Central  Credit  Company  may  consider  possession  of  the 
copy  hereof  which  has  been  delivered  to  the  undersigned 
as  evidence  that  the  holder  of  such  copy  has  title  to 
the  said  pledged  property,  and  that  Central  Credit 
Company  may  deliver  the  same  to  such  holder  upon  payment 
of  all  charges  without  liability  for  delivery  thereof 
to  such  person;  (7)  promises  to  pay  all  expense  incurred 
by  Central  Credit  Company  in  defending  title  to  or  pos- 
session of  said  pledged  property  and  such  additional  sum 
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as  may  be  reasonable  as  attorney's  fees. 

"The  last  date  for  redemption  of  the  said  pledged 
property  is  ten  (10)  days  after  the  date  hereof.  Time 
is  the  essence  of  this  agreement  and  all  authorization 
and  powers  conferred  upon  Central  Credit  Company  are 
irrevocable.  Acceptance  of  principal  or  payment  after 
maturity  shall  not  extend  the  maturity  hereof  nor  the 
last  date  of  redemption  of  the  said  pledged  property. 


Signed_ 
Residence  Address 


The  side  of  the  document  contains  the  following  receipt: 

"Received  from  Pledgor  $ 

to  be  held  in  trust  by  deposit  in  Special  Tax  Fund  to 
cover  Contingent  Tax  Liability  on  this  Personal  Property 
on  the  First  Monday  of  March  next, 

"in  event  this  Pledge  is  not  taxed  or  is  Redeemed 
prior  to  that  date  the  total  above  amount  is  to  be  with- 
drawn and  returned  to  Pledgor." 

The  assessor  of  the  City  and  County  of  San  Francisco  has 
assessed  the  said  Central  Credit  Company  upon  all  the  pledged  person- 
al property  in  the  possession  of  the  Central  Credit  Company,  the 
value  of  said  personal  property  being  determined  by  the  assessor  to 
be  one-half  the  amount  for  which  it  was  pledged.  The  amount  which 
was  assessed  by  the  assessor  on  tangible  personal  property  for  the 
year  1951-52  is  as  follows: 

Assessed  Value $  67,I|.99,00 

Tax  Paid 4,178.19 

The  Central  Credit  Company  has  also  paid  the  following  tax 
on  intangible  personal  property- solvent  credits: 

Assessed  Value  ...  $l80,65l«00 

Tax  Paid 180.65 
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Refund  of  a  portion  of  the  tax  on  solvent  credits,  to  wit, 
the  sum  of  $llj.3«ll|.,  is  claimed  on  the  following  grounds: 

It   Refund  of  the  sura  of  $135*00  representing  the 
amount  of  tax  paid  on  $1314-* 999.00,  being  the 
total  of  the  documents  representing  amounts 
owed  to  the  Central  Credit  Company  on  personal 
property  which  has  been  pledged  to  itt 

2.  Refund  of  $8,1^  representing  the  tax  on 

$8,137*91  which  the  taxpayer  contends  repre- 
sents unrealized  profits  on  conditional  sales 
contracts. 

The  claim  for  refund  of  taxes  is  made  on  the  following 
grounds: 

1.  That  the  personal  property  in  the  custody  of  the 
Central  Credit  Company  on  the  tax  lien  date  and 
held  by  it  as  pledgee,  is  not  taxable  to  the 
Central  Credit  Conpany,  the  pledgee  thereof,  if 
it  furnishes  or  offers  to  furnish  to  the  assess- 
or the  names  and  addresses  of  the  legal  owners 
of  such  property. 

2.  That  the  assessment  to  the  Central  Credit 
Company,  if  made,  should  be  made  to  it  in  a 
representative  capacity  and  should  be  made  sep- 
arately from  its  individual  assessment. 

3.  That  the  taxation  of  the  pledged  property  to 
the  Central  Credit  Company  and  of  the  documents 
which  evidence  the  loan  made  by  the  Central 
Credit  Company  against  such  pledged  property, 
constitutes  prohibited  double  taxationt 

1|.  That  the  documents  executed  by  the  pledgees  are 
promissory  notes  and  are  exempt  from  taxation  as 
intangibles  and  as  solvent  credits • 

f?»  That  the  taxation  of  unrealized  profits  on  in- 
stallment sales  constitutes  the  taxation  of  a 
mere  expectancy  of  receipt  of  such  profits,  and 
not  profits  or  property  actually  realized  and 
in  the  possession  of  the  taxpayer  on  the  tax 
lien  date. 
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OPINION 

1,  The  Taxation  of  Pledged  Property  To  The 
Pledgee  Is  Valid, 

Section  l\.0%   of  the  Revenue  and  Taxation  Code  provides  that 
the  assessor,  annually,  "shall  assess  all  the  taxable  property  in 
his  oounty  •  •  •  to  the  persons  owning,  claiming,  possessing  or  con- 
trolling it  •  •  ,'J_,~"   (Emphasis  ours) 

Under  this  section,  it  is  clear  that  the  assessor,  in  making 
his  assessment,  is  not  restricted  to  assessing  property  owned  by  the 
taxpayer,  but  may  assess  property  in  his  possession  or  under  his  con- 
trol. 

See  R.  C.  A.  PHOTOPHONE,  INC.  v.  HUFFMAN,  5  Cal.  App.  (2d) 
1}.01,  where  it  was  held  that  certain  sound  equipment  under  lease, 
giving  the  lessee  only  a  possessory  right  thereto,  was  assessable  to 
such  lessee.  The  court  there  held  that  under  the  provisions  of 
Section  3628  of  the  political  Code  (presently  Section  i|05  of  the 
Revenue  and  Taxation  Code),  the  assessor  had  the  right  to  assess  the 
property  to  the  person  by  whom  it  was  owned,  or  claimed,  or  in  whose 
possession  or  control  it  was  held  on  the  tax  date*  There  the  court 
stated  at  page  ZjXilp 

"We  are  of  the  opinion  that  the  plain  provisions 
of  section  3628  of  the  Political  Code  gave  the  assessor 
the  right  to  assess  personal  property  to  the  person  in 
whose  lawful  possession  it  was  found  at  12  o'clock  noon 
on  the  first  Monday  in  March  of  each  year  and  that  as  the 
property  in  question  here  was  in  the  possession  of  T, 
Miwa  in  his  Lyceum  Theatre  the  assessment  to  him  was 
properly  and  legally  made.  There  is  nothing  in  the 
case  of  Weyse  v.  Crawford,  85  Cal.  196  (Zh,   Pac.  735/, 
conflicting  with  this  conclusion.  There  is  dicta  on 
page  202  of  that  case  supporting  it.   (See,  also  dicta 
in  Title  Guaranty  &  Trust  Co.  v»  County  of  Los  Angeles, 
3  Cal,  App.  619  786  Pac,  Q^h/t   and  Merchants  Trust  Co. 
v.  Hopkins,  supra,)" 

And  again  at  page  lj.07: 

"Plaintiff  urges  that  the  assessor  could  have 
learned  the  true  owner  of  the  property  by  inspecting 
markings  upon  it.  This  may  be  true  but  there  is  no 
showing  that  he  actually  knew  of  these  markings.  Further- 
more, if  we  are  correct  in  our  interpretation  of  the 
"sections  of  the  Political  Code  under  considerationT"un- 
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secured  personal  property  may  be  assessed  to  either 
its  legal  owner  or  its  lawful  possessory   [Empha sis 
ours) 

See  also  THOMPSON  v,  BOARD  OP  SUPERVISORS,  13  Cal.  App.  (2d) 
13l|»  where  the  court  stated  at  page  137: 

"It  Is  first  contended  that  there  was  no  valid 
assessment  of  this  personal  property  for  the  reason 
that  it  was  assessed  to  persons  other  than  the  owner 
thereof.  This  based  upon  the  argument  that  the  personal 
property  in  question  was  owned  by  the  partnerships,  that 
these  partnerships  were  separate  entities  and  that  while 
E.  0.  Thompson  owned  an  interest  in  these  partnerships 
and  the  appellant  had  an  interest  in  the  estate  of  her 
husband  which  later  ripened  into  an  interest  in  the 
partnership,  neither  of  them  owned  the  personal  prop- 
erty which  was  assessed  and  therefore  the  assessment, 
not  having  been  made  to  the  partnership  as  owners  of 
the  property,  was  Invalid  and  void.   In  so  far  as  the 
validity  of  this  assessment  in  itself  is  concerned,  we 
think  the  matter  is  settled  by  the  reasoning  and  prin- 
ciples set  forth  in  R.  C.  A.  Photophone,  Inc,  v, 
Huffman,  5  Cal,  App,  (2d)  lj.01,  /k2  Pac.  (2d)  1059/  and 
by  the  provisions  -of  Section  3620  of  the  Political 
Code.  E.  0*  Thompson,  as  surviving  partner,  was  in 
possession  of  the  personal  property  in  question  and"  an 
"assessment  to  him  was  a  sufficient  compliance  with  the 
requirement  of  the  code  that  it  be  assessed  to  the 
owner  or  to  the  one  in  whose  possession  or  control  it 
was."   (Emphasis  ours) 

In  the  instant  case,  the  personal  property  which  has  been 
taxed  has  been  pledged  to  the  Central  Credit  Company  pursuant  to 
documents,  which,  among  other  things,  provide  that  the  Central  Credit 
Company  may  sell  the  said  pledged  property  under  certain  conditions 
and  that  the  Central  C redit  Company  may  become  the  purchaser  thereof 
and  hold  thV'snme  thereafter '  free' from  all  claims;  of  the  pledgor,  and 
authorize  the  Central  Credit  Company  to  pay  all  taxes  assessed 
against  said  pledged  property  and  promise  to  reimburse  the  said 
Central  Credit  Company  therefor  upon  demand.  Further,  it  will  be 
noted  that  the  Central  Credit  Company  has  acknowledged  receipt  from 
the  pledgor  of  a  certain  amount  to  be  held  in  trust  to  cover  contin- 
gent tax  liabilities  on  the  personal  property  which  Is  pledged. 

It  is  fundamental  In  the  pledge  relationship  that  while  the 
pledgee  does  not  secure  legal  title  to  the  personal  property,  the 
pledgee  does  secure  possession  of  and  a  "special  property"  in  the 
personal  property  pledged  which  is  a  legal  interest.   (See  NORTHWEST- 
ERN R.  R.  CO,  v,  AUTHORITY  P.  C.  CO.,  17lj.  Cal,  308,  313, ) 
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in  the  case  of  HORN  v.  KLATT,  65  Cal.  App.  (2d)  510,  at 
5l6,  the  court  stated: 

"The  pledgor's  right  of  title,  however,  is 
merely  to  receive  it  back  from  the  pledgee  upon  payment 
or  cancellation  of  the  debt." 

See  also  TRACY  v.  STOCK  ASSURANCE  BUREAU,  132  Cal.  App. 
573>  at  579,  where  the  court  stated  as  follows: 

"It  is  an  established  principle  in  this  state 
that,  as  between  a  pledgor  and  pledgee,  the  general 
property  in  a  pledge  remains  in  the  pledgor,  notwith- 
standing an  apparent  transfer  of  legal  title  to  the 
pledgee." 

Prom  the  above  authorities  it  will  be  noted  that  the  pledg- 
ee, having  "special  property"  in  the  personal  property  pledged  and 
having  possession  of  said  personal  property,  is  therefore  subject 
to  an  assessment  on  the  pledged  property. 

You  are  therefore  advised  that  because  of  the  reasons  here- 
in above  set  forth,  the  assessment  of  the  personal  property  in 
question  to  the  pledgee  thereof,  the  Central  Credit  Company,  was 
valid  under  the  provisions  of  Section  1|05  of  the  Revenue  and  Tax- 
ation Code. 

2,  The  Assessment  Did  Not  Have  To  Be  Made 
Against  The  Central  Credit  Company  In  A 
Representative  Capacity. 


Section  612  of  the  Revenue  and  Taxation  Code  provides  as 
follows: 

"When  a  person  is  assessed  as  agent,  trustee, 
bailee,  guardian,  executor,  or  administrator,  his 
representative  designation  shall  be  added  to  his  name, 
and  the  assessment  entered  separately  from  his  individ- 
ual assessment." 

It  is  contended  by  the  Central  Credit  Company  that  the 
assessment  of  the  pledged  property,  if  proper,  should  have  been 
made  against  it  in  a  representative  capacity  and  separately  from  its 
Individual  assessment. 

However,  the  Central  Credit  Company  was  not  an  agent, 
trustee,  bailee,  guardian,  executor  or  administrator.   The  "bailee" 
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contemplated  by  Section  612  of  the  Revenue  and  Taxation  Code  is  the 
ordinary  bailee  who  has  no  "special  property"  in  the  personal 
property,  such  as  a  warehouseman.  The  pledge  relationship,  though 
one  of  bailment,  is  distinguishable  from  the  general  bailment  re- 
lationship because  of  the  "special  property"  of  the  pledgee  in  the 
pledged  personal  property  and  the  inherent  right  of  sale  of  the 
personal  property.   See  WILLIAMS  v.  ASHE,  111  Cal.  180,  where  the 
court  recognized  this  distinction  and  stated  at  page  185: 

"In  the  case  of  a  mere  lienholder,  in  the  case 
of  bailees  generally,  and  even  of  factors,  it  is  the 
rule  as  has  been  said,  that  a  wrongful  conversion  for- 
feits the  lien.   But  in  the  case  of  a  pledgee  the  rule 
is  otherwise.  The  reason  for  the  distinction  seems  to 
be  based  upon  two  considerations:   1.   That  the  pledgee 
has  a  special  property  in  the  chattels,  which  the  other 
class  does  not  possess;  2,  That  a  contract  of  pledge 
carries  with  it  the  implication  that  the  security  may 
be  sold  to  discharge  the  obligation,  while  in  the  case 
of  a  lien  (except  as  aided  by  statute)  the  right  of 
lien  is  not  understood  to  carry  with  it  any  general 
right  of  sale,   (Story  on  Bailments,  sees.  311-25* )" 
(Emphasis  ours) 

The  assessment  against  the  pledgee  in  the  instant  case  was 
made  because  of  the  special  property  of  the  pledgee  in  the  personal 
property  pledged  and  because  of  the  possession  of  the  personal 
property  by  the  pledgee;  in  effect,  the  assessment  was  against  the 
pledgee  as  the  "owner"  of  the  personal  property. 

See  R.  C.  A.  PH0T0PH0NE,  INC.  v.  HUFFMAN,  supra,  at  ij.06, 
where  the  court  stated: 

"The  following  cases  support  the  conclusion 
that  the  terms  'owner'  and  'owned'  may  be  so  defined 
as  to  include  a  person  possessing  such  interest  in 
property  that  he  has  lawful  possession  of  it,"   (Citing 
cases) 

"We  therefore  conclude  that  the  term  'owner' 
may  include  others  than  the  possessor  of  the  legal 
title  to  the  property  and  is  often  used  to  designate 
persons  in  legal  possession  •  •  •  *" 

See  also  THOMPSON  v.  BOARD  OF  SUPERVISORS,  supra. 

You  are  therefore  advised  that  Section  612  of  the  Revenue 
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and  Taxation  Code  was  not  applicable  in  the  instant  case  and  that 
there  was  no  obligation  upon  the  assessor  to  assess  the  Central 
Credit  Company  in  any  representative  capacity  and  that  the  assess- 
ment, as  made,  is  valid, 

3.  The  Taxation  Of  The  Pledged  Property 
And  The  Promissory  Note  Which  Evidences 
The  Loaq  Is  Not  Double  Taxation. 

Section  102  of  the  Revenue  and  Taxation  Code  provides: 

"Nothing  in  this  division  shall  be  oonstrued  to 
permit  double  taxation." 

The  Central  Credit  Company  contends  that  the  taxation  of 
both  the  pledged  property  to  it  and  the  documents  which  evidence 
the  loan  made  by  the  Central  Credit  Company  against  such  pledged 
property,  constitutes  double  taxation  prohibited  by  said  Section  102 
of  the  Revenue  and  Taxation  Code* 

The  taxation  of  both  the  property  which  has  been  pledged  and 
the  legal  document  which  secured  the  loan  as  a  solvent  credit  does 
not  constitute  "double  taxation." 

WHITING  FINANCE  COMPANY  v.  H  OPKINS, 
199  Cal.  14-28 

The  WHITING  FINANCE  COMPANY  case,  supra,  held  that  the  tax- 
ation of  a  conditional  sales  contract  as  a  solvent  credit  was  valid 
and  the  court  cited  with  approval  the  case  of  STILLMAN  v.  LYNCH, 
56  Utah  51+0;   192  Pac.  272; 

"...  wherein  that  court  not  only  held  that 
the  contract  in  question  constituted  a  s olvent  credit 
which  was  properly  subject  to  taxation  under  the  con- 
stitution and  laws  of  that  state,  but  also  held  that 
the  assessment  of  the  credit  to  the  seller  and  of  tSe 
motor  vehicle  to  the  purchaser  did  not  constitute* 
double  taxation.   The  constitution  and  laws  of  Utah 
upon  the  subject  of  taxation  are  practically  identical 
with  those  of  California. 

"We  discover  no  essential  difference  between 
that  case  and  the  case  at  bar  and  fully  approve  the 
reasoning  and  conclusions  of  that  court.   It  is, 
therefore,  our  conclusion  upon  the  first  phase  of  the 
appellant's  case  upon  appeal  that  the  solvent  credits 
held  by  it  in  the  form  of  contracts  for  the  conditional 
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sale  of  motor  vehicles  were  properly  assessed  as  such 
by  the  officials  charged  with  that  duty,  and  that  the 
taxes  paid  by  said  plaintiff  under  protest  pursuant  to 
such  assessment  and  tax  levy  are  not  recoverable/' 
(Emphasis  ours) 

See  also  STUMPP  v.  STORZ  (Mich.)*  120  N.  W.  6l8,  holding 
that  the  taxation  of  a  real  estate  mortgage,  in  addition  to  the  tax- 
ation of  the  real  estate  itself,  was  not  double  taxation. 

See  also  the  cases  of  SAN  FRANCISCO  v.  LA  SOCIETE  PRANCAISE, 
131  Cal.  612,  and  SECURITY  SAVINGS  BANK  v.  SAN  FRANCISCO,  132  Cal. 
599*  holding  that  loans  secured  by  a  pledge  of  property  exempt  from 
taxation  could  be  taxed  as  solvent  credits* 

See  also  cases  cited  in  NOTE  in  12  A.  L.  R.  566. 

You  are  therefore  advised  that  the  t  axation  of  both  the 
pledged  property  and  the  documents  evidencing  the  loan  does  not  con- 
stitute double  taxation. 

I).*  The  Promissory  Notes  Are  Exempt  From 
Taxation. 

Section  113  of  the  Revenue  and  Taxation  Code  defines  solvent 
credits  to  mean  ;,all  credits  except  notes,  bonds  and  debentures." 
(Emphasis  ours) 

Section  212  of  the  Revenue  and  Taxation  Code  provides: 

"Notes,  debentures,  shares  of  capital  stock, 
bonds,  deeds  of  trust,  mortgages,  and  any  interest  in 
such  property  are  exempt  from  taxation."   (Emphasis  ours) 

The  Central  Credit  Company  contends  that  the  documents  ex- 
ecuted by  the  pledgor  in  consideration  of  the  pledge  wherein  the 
pledgor  agrees  to  ropay  the  amount  borrowed  (the  form  of  such  docu- 
ment is  set  forth  above),  are  notes  within  the  meaning  of  said 
Sections  113  and  212  of  the  Revenue  and  Taxation  Code  and  therefore 
are  exempt  from  taxation  as  intangibles  and  as  solvent  credits. 

in  this  regard,  your  attention  is  directed  to  the  case  of 
COMMERCIAL  DISCOUNT  CO.  v.  LOS  ANGELES,  16  Cal.  (2d)  158,  whioh 
sustained  the  taxation  of  trust  receipts  prepared  pursuant  to  the 
Uniform  Trust  Receipts  Law  as  a  solvent  credit.  The  court  there 
stated  at  page  l6l: 
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"It  is  clear  that  a  trust  receipt  authorized  by 
the  Uniform  Trust  Receipts  Law  and  briefly  above  de- 
scribed cannot  be  classified  as  a  note.   It  contains 
nothing  that  may  be  construed  as  an  unconditional 
promise  to  pay  a  sum  certain  in  money  as  contemplated 
by  section'  30o2  of  The  civil  code.  The  uniform  law 
under  which  the  trust  receipts  were  prepared  was  in- 
tended to  authorize  a  method  of  securing  a  debt  and 
not  of  creating  a  debt.  There  is  nothing  in  the  law 
which  would  prevent  the  execution  of  a  promissory 
note  or  notes  representing  the  amounts  secured  by 
the  trust  receipts.  It  does  not  appear  that  the 
plaintiff  took  notes  from  the  automobile  dealers  for 
that  purpose  and  the  case  is  presented  on  the  theory 
that  the  obligations  to  repay  the  money  loaned  rested 
in  parol.   Promissory  notes  in  the  same  amounts  named 
in  the  trust  receipts  were  taken  by  the  lender  in  the 
transactions  involved  in  Chichester  v.  Commercial 
Credit  Co.,  37  Cal.  App.  (2d)  439  ^99  Pac,  (2d) 
IO83.)"   (Emphasis  ours) 

It  will  be  noted  from  the  above  quotation  that  the  court 
specifically  recognized  that  the  trust  receipt  could  not  be  classi- 
fied as  a  note  as  it  contained  nothing  that  could  be  construed  as  an 
unconditional  promiseTo  pay  a  sum  certain  in  money  as  contemplated 
by  Section  3082"  of  the  Civil  Code~i   in  that  case,  the  court  sus- 
tained  the  taxation  of  the  parol  obligation  which  was  secured  by 
the  trust  receipt. 

The  document  executed  by  the  pledgor  to  the  Central  Credit 
Company  in  the  instant  case  is  distinguishable  from  the  trust  re- 
ceipt involved  in  the  case  of  COMMERCIAL  DISCOUNT  COMPANY  v.  LOS 
ANGELES,  supra,  in  that  it  does  contain  an  unconditional  promise  to 
pay  a  sum  certain  in  money.  The  said  document  provides  as  follows: 

"Undersigned  promises  to  pay  to  Central  Credit 
Co.,  or  order,  at  San  Francisco,  Calif.,  within  ten 
(10)  days  from  the  date  hereof,  the  sum  of 


dollars,  together  with  interest  and  charges  thereon 
at  the  rate  of  two  per  cent  (2%)   per  month  on  that 
portion  of  the  unpaid  principal  balance  not  exoeeding 
$100,00  and  one  per  cent  (1%)   per  month  on  the  remainder 
of  the  unpaid  principal  balance,  but  not  less  than  $0 
cents  a  month.   Interest  and  principal  payable  in  law- 
ful money  of  the  United  States,   Interest  for  a  frac- 
tion of  a  month  to  be  computed  as  for  a  full  month," 
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I  am  of  the  opinion  that  the  documents  (the  form  of  whioh 
is  quoted  above)  used  in  the  pledge  transactions  herein  involved 
are  notes  within  the  meaning  of  Sections  113  and  212  of  the  Revenue 
and  Taxation  Code,   The  said  notes  are  therefore  not  solvent  credits 
and  a  re  exempt  from  taxation. 

You  are  advised  therefore  that  the  Central  Credit  Company- 
is  entitled  to  a  refund  on  the  total  amount  of  taxes  paid  on  said 
notes  O0  solvent  credits. 

5>.  The  Taxation  Of  Unrealized  Profits  On 
Installment  Sales  Is  Proper. 

The  last  contention  of  the  Central  Credit  Company  is  that 
the  taxation  of  unrealized  profits  on  installment  sales  constitutes 
the  taxation  of  a  mere  expectancy  of  a  receipt  of  such  profits  and 
not  profits  or  property  actually  realized  and  in  the  possession  of 
the  taxpayer.  No  authority  is  cited  for  this  contention  by  the 
Central  Credit  Company, 

I  am  of  the  opinion  that  the  contention  of  the  taxpayer  in 
this  regard  is  without  merit. 

The  solvent  credit  taxed  is  the  entire  amount  of  the  credit, 
though  part  of  it  represents  profit  which  will  actually  be  realized 
when  payment  is  made  at  a  later  time.   It  is  a  common  situation  in 
aocounts  receivable  and  many  other  items  taxed  as  solvent  credits 
that  the  amount  of  a  solvent  credit  does  contain  a  portion  which 
represents  the  actual  profit  to  be  realized  when  the  credit  is 
satisfied.  The  solvent  credit,  however,  is  the  entire  amount  repre- 
sented by  the  obligation  and  therefore  the  said  entire  amount  is 
taxable. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 
LSM 

To:'  Clerk  of  the  Board  of  Supervisors 
City  Hall 
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OPINION  NO.  638 
December  10,  1952 


SUBJECT:   MAY  DIRECTOR  OP  PROPERTY  PERFORM  SERVICES  FOR 
JOINT  HIGHWAY  DISTRICT  NO.  10? 


Dear  Sir: 


It  reads: 


I  have  your  request  for  an  opinion  as  follows 

REQUEST 


"Attached  is  a  communication  from  Molly  H, 
Minudri  of  the  firm  of  Delany,  Fishgold  and 
Minudri,  challenging  the  employment  of  Mr.  Eugene 
J.  Riordan,  Director  of  Property  as  Right  of  Way 
Agent  for  Joint  Highway  District  #1C.   You,  of 
course,  know  that  the  City  and  County  of  San 
Francisco  is  a  party  to  the  operation  of  the 
Joint  Highway  District  by  participating  in  its 
financing  as  required  by  law, 

"I  would  appreciate  your  opinion  as  to 
whether  Mr.  Riordan  is  within  his  right  in  per- 
forming a  service  for  the  Joint  Highway  District." 


The  communication  you  attach  is  dated  October  23,  1952. 


"With  further  reference  to  our  letter  of 
October  2,  1952,  we  are  informed  that  Mr.  Eugene 
J,  Riordan,  Director  of  Property  of  the  City  and 
County  of  San  Francisco,  who  has  volunteered  his 
services  as  Right  of  Way  Agent  for  Joint  Highway 
District  #10,  attended  a  meeting  of  the  aforesaid 
district  on  time  he  is  purportedly  on  the  payroll 
of  the  City  and  County  of  San  Francisco. 

"We  are  informed  that  the  meeting  was  held  on 
Thursday,  October  23,  1952  from  2:00  to  14-sl+O  P.M. 


If  these  facts  are  true,  the  City  and  County  of 
San  Francisco  should  be  reimbursed  for  the  time 
spent  on  Joint  Highway  District  Work. 

"We  are  also  reliably  informed  that  during 
the  past  week  considerable  typing  and  engineer- 
ing work  on  behalf  of  Joint  Highway  District  #10 
has  been  done  by  subordinates  cf  the  aforesaid 
Riordan,  who  are  employees  of  the  Real  Estate 
Department  of  the  City  and  County  of  San  Francisco. 

"As  we  informed  you,  we  represent  a  taxpayer, 
who  is  alarmed  at  this  unwarranted  expenditure  of 
city  time  and  money  on  matters  of  state  concern, 
and  ask  herewith  that  you  take  proper  steps  to 
protect  the  taxpayer's  interest  in  this  matter. 

"Unless  we  hear  that  such  action  has  been 
taken  by  you,  we  will  have  no  other  alternative, 
but  to  hold  you  personally  and  financially  re- 
sponsible for  the  loss  the  city  is  taking  in 
this  matter.   Our  letter  of  October  2,  19£2  has 
put  you  on  notioe  as  to  this  state  of  affairs, 
and  this  letter  is  a  demand  that  such  misuse  of 
city  funds  cease  at  once." 


-  la  - 


The  letter  of  October  2,  19!?2,  which  is  referred  to,  reads: 

"We  are  representing  a  tax-payer  who  is  interested  in 
several  aspects  of  the  status  of  Eugene  J,  Riordan,  Direct- 
or of  Property  of  the  City  and  County  of  San  Francisco. 

"We  understand  that  for  the  past  several  years  in  ad- 
dition to  Mr.  Riordan' s  duties  as  Director  of  Property  for 
the  City  and  County  of  San  Francisco,  which  position  is  a 
'salaried  office'  within  the  provisions  of  Section  lij.2  of 
the  charter,  he  has  also  held  the  salaried  office  of  Right 
of  Way  Engineer  for  Joint  Highway  District  #10,  which  is  a 
salaried  office  of  the  State  of  California,  As  this  is  a 
direct  violation  of  Section  lij.2,  and  he  shall  be  deemed  to 
have  vacated  the  office,  we  would  like  to  know  your  reasons 
for  continuing  Mr*  Riordan  on  the  payroll  of  the  City  and 
County  of  San  Francisco,  and  how  long  you  intend  to  do  so, 

"We  understand  that  during  the  years  of  service  with 
the  Joint  Highway  District  #10,  Mr,  Riordan  gave  consider- 
able time  for  the  District,  during  which  he  was  supposed  to 
be  working  for  the  city  and  county.   The  record  shows  any 
number  of  meetings  held  during  working  hours,  court  appear- 
ances, etc.  We  should  like  you  to  provide  us  with  the  num- 
ber of  hours  so  spent  by  Mr.  Riordan,  and  demand  that  you 
see  that  the  city  is  recompensed  for  such  time,  either  by 
the  Highway  District  or  by  Mr.  Riordan  himself, 

"The  record  also  shows  that  certain  subordinates  of 
Mr,  Riordan  employed  by  the  City  and  County  of  San  Francisco 
in  the  Real  Estate  Department  have  devoted  time  on  reports, 
typing,  surveys,  condemnation  suits,  etc.,  for  and  on  be- 
half of  Mr,  Riordan  in  connection  with  his  duties  with 
Joint  Highway  District  #10.  We  ask  that  you  provide  us 
with  the  number  of  hours  so  spent  by  such  subordinates, 
and  demand  that  you  see  that  the  city  is  recompensed  for 
such  time,  either  by  the  Highway  District  or  by  Mr.  Riordan 
himself. 

"We  are  informed  that  Mr.  Riordan  is  no  longer  employ- 
ed by  the  Joint  Highway  District  on  a  salaried  basis,  but 
is  performing  his  duties  on  a  volunteer  basis.  We  ask  that 
all  of  Mr.  Riordan' s  time  be  strictly  accounted  for,  and 
that  the  Joint  Highway  District  reimburse  the  City  and 
County  of  San  Francisco  for  all  time  spent  on  Highway  #10' s 
projects,  during  which  time  Mr.  Riordan  has  been  recorded 
as  working  for  the  city  and  county. 

"We  suggest  that  you  inform  both  Controller  Ross  and 
Secretary  Henderson  of  the  Civil  Service  Commission  that 
this  information  is  requested  for  the  purposes  of  litiga- 
tion and  that  both  officers  take  steps  to  protect  them- 
selves from  liability. 
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"We  trust  that  you  will  gather  this  information 
for  us  as  quickly  as  possible,  in  order  that  we  may  de- 
termine the  amounts  owing  the  City  and  County  of  San 
Francisco  and  proceed  to  litigate,  that  is  in  the  event 
you  do  not  see  fit  to  exercise  your  charter  powers  and 
collect  these  amounts  yourself." 

Following  receipt  of  your  request,  I  asked  Mr.  Riordan  to 
write  me  concerning  his  services  to  the  District.   I  am  in  receipt  of 
the  following  letter  from  him: 

"From  the  time  of  the  organization  of  Joint  High- 
way District  No.  10,  the  undersigned  has  performed  serv- 
ices in  connection  with  right  of  way  matters  for  said 
District,  On  June  6,  193i|-,  Joseph  J.  Phillips,  then 
Chief  Right  of  Way  Agent  for  the  City,  asked  that  funds 
be  made  available  to  pay  the  writer  for  work  done  for 
Highway  District  No.  10  outside  of  the  regular  working 
hours  and  working  days.  Attached  is  a  copy  of  the 
letter  showing  approval  to  such  expenses  by  John  J. 
0 'Toole,  then  City  Attorney. 

"in  response  to  a  request  from  the  Chief  Admini- 
strative Officer  under  date  of  July  10,  191^2,  (at  which 
time  Mrs.  Hunter  and  I  were  employees  in  the  office  of 
the  Director  of  Property),  the  City  Attorney  advised  that 

♦If  the  work  which  Mr.  Riordan  and  Mrs. 
Hunter  are  doing  for  the  Highway  Districts  does  not 
interfere  with  their  respective  employments  in  the 
office  of  the  Director  of  Property, there  is  no 
objection  to  permitting  them  to  continue  with  their 
services  to  the  Districts  and  to  receive  the  com- 
pensations which  the  Districts  have  approved  for 
them' . 

"Subsequent  to  receiving  a  monthly  sum  not  to  ex- 
ceed $50.00  for  expenses,  this  allowance  was  raised  to 
$75*00  per  month  for  expenses.  About  ten  years  ago  the 
Directors  increased  the  sum  to  $125.00  with  the  under- 
standing that  $75«00  was  for  expenses  and  $50.00  was  a 
fee.   It  was  always  the  understanding  that  this  payment 
was  for  services  rendered  outside  of  the  regular  work- 
ing hours. 

"When  and  if  it  was  necessary  for  the  writer  to 
attend  meetings  during  the  normal  working  day,  or  to 
answer  phone  messages  having  to  do  with  the  District's 
business,  the  City  was  compensated  for  such  time  by 
overtime  work  and  night  work  which  is  always  necessary 
in  the  performance  of  the  duties  of  Director  of  Property 
and  Assistant  Director  of  Property.  This  time  earned 
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is  mainly  in  operation  of  the  Auditorium  and  also  includes 
night  meetings  of  the  Board  of  Education.  It  also  in- 
cludes work  on  countless  Saturday  mornings  since  the  time 
the  offioe  was  officially  closed  on  Saturdays." 


The  questions  thus  raised  are: 

1,  Is  Mr.  Riordan  authorized  to  perform  the  services 
of  Right  of  Way  Agent  for  Joint  Highway  District 
No.  10? 

2.  in  performing  such  services  should  he  use  the 
services  of  employees  in  his  department? 

3#  Has  Mr.  Riordan  violated  Section  llj.2  of  the  Charter? 

OPINION 

Preliminarily,  it  may  be  well  to  outline  generally  certain 
provisions  of  the  law  governing  joint  highway  districts,  and  certain 
facts  about  Joint  Highway  District  No.  10, 

Joint  Highway  District  No,  10  is  composed  of  the  City  and 
County  of  San  Francisco  and  San  Mateo  County.  The  sole  project  cover- 
ed by  it  is  the  Junipero  Serra  Boulevard  Extension,  all  of  which  is 
located  in  San  Mateo  County.  As  presently  set  up,  one-third  of  the 
District's  expenses  are  paid  by  the  State  of  California,  &$%   of  the 
remaining  two-thirds  by  the  City  and  County  of  San  Francisco,  the  re- 
maining V-,%   of  two-thirds  by  the  County  of  San  Mateo.   (See  Streets 
and  Highways  Code,  sections  25120  and  25121). 

Joint  Highway  District  No,  10  was  formed  under  the  Joint 
Highway  District  Act  (now  found  in  Streets  and  Highways  Code,  sections 
25000  to  25521),  which  provides  for  the  formation  of  a  joint  highway 
district  by  two  or  more  counties  for  the  purpose  of  improving  a  spec- 
ified public  highway  or  highways.   (Sections  25025*  25026)  Each 
such  district  is  a  public  corporation  (section  25033),  separate  and 
apart  from  any  city  or  county  located  within  the  district  (JOINT  HIGH- 
WAY DISTRICT  NO.  13  v.  HINMAN,  220  Cal.  578,  587;  VETERANS  WELFARE 
BOARD  v,  CITY  OF  OAKLAND,  7^  C.  A.  2d  8l8j  SHARP  v.  JOINT  HIGHWAY 
DISTRICT  NO.  6,  111  Cal,  App.  8l,  81;),  and  may  sue  and  be  sued, 
(Streets  and  Highways  Code,  section  25050  (h)).  Bach  joint  highway 
district  is  controlled  by  a  board  of  directors  composed  of  one  member 
of  the  board  of  supervisors  of  each  county  composing  the  district. 
The  choice  of  its  director  is  made  by  each  county's  board  of  supervis- 
ors.  (Sections  25030,  25072,  25071;).  Where  an  even  number  of 
counties  form  the  district,  the  directors  chosen  by  the  several  boards 
of  supervisors  themselves  choose  another  director.  Failing  this,  the 
State  Director  of  Public  Works  is  empowered  to  make  this  appointment. 
(Section  25073)*  Directors  "shall  receive  no  compensation  for  their 
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services,  ..."  (section  2^071) ,  "No  officer  of  any  county  shall 
receive  any  compensation  for  services  rendered  in  any  capacity  in  be- 
half of  the  district."   (section  25100). 

The  district's  board  of  directors  is  authorized  to  provide 
for  the  financing  of  a  highway  improvement  project  by  a  levy  upon 
each  of  the  counties  composing  the  district,  payable  in  five  annual 
installments.   (Streets  and  Highways  Code,  Sections  253^1,    2£3l|.9). 
The  board  of  supervisors  may  pay  this  levy,  or  the  installments 
thereof,  from  any  of  the  funds  of  the  county  not  otherwise  appropri- 
ated, including  any  moneys  received  from  the  State  as  a  result  of  any 
tax  or  license  upon  motor  vehicles  or  motor  vehicle  fuels,   (Streets 
and  Highways  Code,  Section  2£l2l).   Otherwise  they  must  collect  the 
amount  of  the  levy  from  the  taxable  property  within  the  county, 
(Streets  and  Highways  Code,  Sections  253^8  to  25>3£0).   The  board  of 
directors  of  the  district  can  issue  two  types  of  bonds;  one  type 
called  "revenue  bonds"  which  are  secured  by  "the  anticipated  unpaid 
installments  of  any  levies  made  upon  the  counties  within  the  district" 
(Streets  and  Highways  Code,  Sections  2^1+00  to  251+10),  the  other  type 
being  "funding  bonds",  payable  from  special  assessment  taxes  levied 
by  the  several  boards  of  supervisors  upon  lands  in  the  funding  dist- 
rict within  their  respective  counties,  and  issuable  only  after  notice 
to  and  hearing  by  property  owners  within  the  funding  district,  with 
the  right  reserved  to  owners  of  more  than  2.%f0   in  area  of  the  property 
within  the  proposed  funding  district  to  object  and  veto  the  issuance 
of  such  bonds.   (Streets  and  Highways  Code,  Sections  25^30  to  2^l\.$0) , 

Levies  upon  the  City  and  County  of  San  Francisco  by  Joint 
Highway  District  No.  10  have  always  been  paid  from  gasoline  tax  mon- 
eys received  by  the  city  and  county  from  the  State  of  California, 

1,   Is  Mr.  Riordan,  the  Director  of  Property  for  the  City 
and  County  of  San  Francisco,  authorized  to  perform  services  as  Right 
of  Way  Agent  for  Joint  Highway  District  No,  10? 

Streets  and  Highways  Code,  section  2£28o,  provides: 

"The  board  of  directors  of  the  district  may  request  the 
board  of  supervisors  and  the  proper  officers  of  any 
county  situated  within  the  district  to  condemn  and  ac- 
quire property  or  rights  of  way  within  that  county  which 
are  necessary  for  the  projects  of  the  district.  Upon 
receipt  of  the  request,  the  board  of  supervisors  shall 
undertake  the  condemnation  and  acquisition  requested  by 
the  board  of  directors  and  the  cost  thereof  shall  be  a 
proper  deduction  from  any  levy  made  by  the  district  upon 
or  within  that  county.  Any  excess  in  such  cost  over  and 
above  the  amount  of  any  such  levy  shall  be  paid  the  county 
by  the  district  out  of  any  funds  provided  for  that  pur- 
pose.  The  proceedings  required  to  be  taken  by  any  county 
or  county  officers  under  the  provisions  of  this  section 
may  include  the  taking  of  immediate  possession  of  any 
property  or  rights  of  way  necessary  for  district  purposes," 
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Section  61  of  the  Charter  places  under  the  Chief  Adminis- 
trative Officer  the  functions,  activities  and  affairs  of  the  "Real 
Estate  Department,  which  shall  include  the  functions  and  personnel 
of  the  office  of  the  right-of-way  agent  as  established  in  the  bureau 
of  engineering  at  the  time  this  charter  shall  go  into  effect  ..." 

Section  91  of  the  Charter  declares:   "The  director  of  prop- 
erty shall  be  the  head  of  the  department  of  property  ...  In  the 
acquisition  of  property  required  for  street  opening,  widening  or 
other  public  improvements,  the  director  of  property  shall  make  pre- 
liminary appraisals  of  the  value  of  the  property  sought  to  be  con- 
demned or  otherwise  acquired,  and  report  thereon  to  the  responsible 
officer.   It  shall  be  his  duty,  in  addition,  to  assist  in  such  pro- 
ceedings on  the  request  of  the  responsible  officer." 

It  is  thus  apparent  that  the  duties  and  functions  of  the 
Director  of  Property  are  closely  allied  to  the  needs  of  Joint  High- 
way District  No.  10  in  the  condemnation  and  acquisition  of  property 
and  rights  of  way,  and  that  the  Director  of  Property  is  a  "proper 
officer"  of  the  City  and  County  of  San  Francisco  to  render  services 
as  Right  of  Way  Agent  to  Joint  Highway  District  No,  10,  pursuant  to 
Streets  and  Highways  Code,  section  2^280,  supra. 

But,  as  noted,  all  of  the  work  of  Joint  Highway  District 
No.  10  has  been  carried  on  in  San  Mateo  County;  none  of  it  in  the 
City  and  County  of  San  Francisco.  Can  Mr.  Riordan  perform  such 
services  for  the  District  when  their  object  is  "to  condemn  and  ac- 
quire property  or  rights  of  way"  in  San  Mateo  County? 

The  answer  is  yes. 

Section  2  of  the  Charter  empowers  the  City  and  County  "to 
acquire  and  construct  .  •  .  highways  •  .  .  outside  the  boundaries  of 
the  City  and  County,  .  .  .  including  the  expenditure  of  funds  there- 
for through  any  agency." 
provision 

This/authorizes  the  City  and  County  of  San  Francisco  to  co- 
operate with  Joint  Highway  District  No.  10  in  construction  of  the 
Junipero  Serra  Boulevard  Extension  in  San  Mateo  County  and,  taken  in 
conjunction  with  Charter  Sections  61  and  91,  quoted  above,  authorizes 
the  Director  of  Property  to  perform  services  for  the  District  as 
Right  of  Way  Agent  in  connection  therewith. 

You  are  therefore  advised  that  Mr,  Riordan  is  authorized 
to  perform  services  for  the  District  as  Right  of  Way  Agent  in  con- 
nection with  the  condemnation  and  acquisition  of  property  or  rights 
of  way  in  San  Mateo  County. 

The  District  should  allow  San  Francisco  to  deduct,  and  San 
Francisco  should  deduct,  the  cost  of  such  services  from  levies  the 
District  makes  on  San  Francisco. 
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2,  Should  the  Director  of  Property,  in  performing  such 
services,  make  use  of  the  services  of  employees  in  his  department? 

In  my  opinion,  he  should.  He  may  not  receive  compensation 
from  the  district  for  his  services  (Streets  and  Highways  Code,  Sec- 
tion 25100),  and  he  is  accordingly  expected  to  perform  such  services 
during  his  regular  office  hours.  For  this  reason,  the  law  contemplat- 
es that  he  will  use  the  personnel  and  equipment  of  his  office  in  per- 
forming such  services.  The  Charter  provides  that  each  department  head 
shall  have  personnel  under  him  to  perform  "the  work  for  which  he  is 
responsible."  (Sections  20,  61,  73,  114-0-157). 

The  cost  to  the  city  and  county  of  the  services  rendered 
by  the  personnel  of  the  Department  of  Property  in  assisting  Mr. 
Riordan  to  perform  his  services  as  Right  of  Way  Agent  for  the  Dist- 
rict should  be  deducted  from  levies  made  on  the  city  and  county  by 
the  District,  just  as  in  the  case  of  Mr.  Riordan' s  own  services,  as 
discussed  above, 

3.  Has  Mr.  Riordan  violated  section  lU-2  of  the  Charter? 

The  last  paragraph  of  Charter  Section  1I+2  provides: 

"Any  person  holding  a  salaried  office  under  the 
city  and  county,  whether  by  election  or  appointment, 
who  shall,  during  his  term  of  office,  hold  or  retain 
any  other  salaried  office  under  the  government  of  the 
United  States  or  of  this  state,  or  who  shall  hold  any 
other  salaried  office  connected  with  the  government  of 
the  city  and  county,  or  who  shall  become  a  member  of 
the  legislature,  shall  be  deemed  to  have  thereby  vacat- 
ed the  office  held  by  him  under  the  city  and  county." 

Section  I4.  of  the  Charter  includes  among  the  officers  of 
the  City  and  County  of  San  Francisco  "the  head  of  each  department 
under  the  chief  administrative  officer."  The  Real  Estate  Depart- 
ment is  a  department  under  the  Chief  Administrative  Officer. 
(Charter,  Section  6l).  The  Director  of  Property  is  the  head  of  that 
department.   (Charter,  Section  91).   Mr.  Riordan  is,  therefore,  an 
officer  of  the  City  and  County  of  San  Francisco. 

But  Mr.  Riordan  has  never  held  any  office  with  Joint  High- 
way District  No.  10.   The  officers  of  a  joint  highway  district  are 
its  president,  vice  president,  secretary,  treasurer,  district  engin- 
eer, and  assistant  secretary.   (Streets  and  Highways  Code,  Sections 
25077,  25100-25105).  The  board  of  directors  of  a  joint  highway  dist- 
rict, in  addition  to  selecting  and  appointing  these  officers,  may 
employ  such  labor  and  services  as  may  in  the  opinion  of  the  board  ... 
be  necessary  ..."   ( Id. ,' sections  25050  (f)  and  2$100).  Thus 
persons,  other  than  these  six  named  officers,  who  are  employed  by  a 
joint  highway  district,  are  either  employees  or  independent  contract- 
ors, but  in  neither  case  do  they  hold  or  retain  an  "office"  with  the 
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district.   (Charter,  Section  lL|.2).   "Generally  speaking  an  office  in- 
cludes an  employment,"  but  "it  by  no  means  follows  that  every  public 
employment  is  an  office."   (21  Cal.  Jur.  821+j  LEYMEL  v.  JOHNSON,  105 
Cal,  App.  691+,  701).   "A  public  office  is  the  right,  authority  and 
duty  created  and  conferred  by  law,  by  which  for  a  given  period, 
either  fixed  by  law  or  enduring  at  the  pleasure  of  the  creating  power, 
an  individual  is  invested  with  some  portion  of  the  sovereign  functions 
of  the  government,"   (MECHEM  on  PUBLIC  OFFICERS,  Section  1;  CURTIN  v. 
CALIFORNIA,  6l  Cal.  App,  377 J  WALKER  v.  RICH,  79  Cal.  App.  139 J  LEYMEL 
v.  JOHNSON,  supra).   Thus,  a  high  school  teacher  does  not  hold  an 
office*   (LEYMEL  v.  JOHNSON,  supra).   Nor  does  a  tax  expert  appointed 
by  the  governor  pursuant  to  a  statute  (Cal,  Stats.  1909,  p.  779)  pro- 
viding for  appointment  of  a  "person  versed  in  matters  relating  to  taxa- 
tion."  (CURTIN  v.  CALIFORNIA,  supra).   Nor  does  a  person  employed  to 
perform  work  in  connection  with  county  roads.   (WALKER  v.  RICH,  supra). 
In  reaching  the  conclusion  that  Mr.  Riordan  has  never  held  an  "office" 
with  Joint  Highway  District  No.  10,  it  is  unnecessary  (a)  to  rely  upon 
the  rule  that  forfeitures  are  not  favored  in  the  law  and  that  a  stat- 
ute providing  therefor  will  be  strictly  construed  (23  Cal.  Jur.  798, 
799),  or  (b)  to  decide  whether  his  employment  by  the  District  was  an 
employment  "under  the  government  ...  of  this  state,  or  .  .  .  connect- 
ed with  the  government  of  the  city  and  county."   (Charter,  Section  II4.2) 
Compare  MOTT  v.  HORSTMANN,  36  Cal.  2d  388,  392-91*. 

You  are  therefore  advised  that  Mr.  Riordan  has  not  violat- 
ed Section  II4.2  of  the  Charter. 

In  conclusion,  it  is  my  opinion  that  Mr.  Riordan  is  with- 
in his  right  in  performing  a  service  for  the  Joint  Highway  District, 
If  I  can  be  of  further  assistance,  please  do  not  hesitate  to  advise  me. 

Respectfully  submitted, 


DION  R.  HOLM 
GEB  City  Attorney 

To:   Mr.  Thomas  A.  Brooks,  Chief  Administrative  Officer. 

Mr.  Eugene  Riordan,  Director  of  Property. 

Mr.  William  L.  Henderson,  Secretary  of  the 
Civil  Service  Commission. 

Mr.  Harry  D.  Ross,  Controller. 

Messrs.  Dewey  Mead, 

Andrew  Gallagher, 
Thomas  J.  Hickey, 

Directors  of  Joint  Highway  District  No.  10. 
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OPINION  NO.  639 
December  10,  1952 

SUBJECT:  FISCAL  PROVISIONS  OF  THE  CHARTER  AND  THEIR  APPLICATION 
TO  THE  CALIFORNIA  ACADEMY  OF  SCIENCES  IN  THE  OPERATION 
OF  THE  STEINHART  AQUARIUM. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  California  Academy  of  Sciences  has  submitted  for 
reimbursement  a  voucher  in  the  amount  of  0U»379.OO,  rep- 
resenting the  cost  of  installing  new  tile  in  Steinhart 
Aquarium  by  the  Duffy  Tile  Company, 

"In  view  of  your  Opinion  No.  Shi   of  May  22,   1952,  will 
you  kindly  advise  me  if  the  reimbursement  can  be  legally 
made.   I  would  appreciate  the  answer  to  the  question: 
Is  the  California  Academy  of  Sciences  subject  to  the 
fiscal  provisions  of  the  Charter?" 

OPINION 

Section  52  of  the  Charter  provides  that  "Funds  necessary 
for  the  maintenance,  operation  and  continuance  of  said  Steinhart 
Aquarium  shall  be  furnished  to  said  California  Academy  of  Sciences. 
«..,   Such  funds  shall  be  appropriated  in  accordance  with  the  budget 
and  fiscal  provisions  of  the  charter."  My  Opinion  No,  Shi   was  written 
in  answer  to  the  question  whether  funds  could  be  legally  appropriated 
to  the  California  Academy  of  Sciences  from  the  emergency  reserve 
fund,  and  what  was  said  in  that  opinion  was  directed  solely  to  that 
question,   "General  expressions  in  every  opinion  are  to  be  taken  in 
connection  with  the  case  in  which  those  expressions  are  used," 

COHENS  v.  VIRGINIA,  6  Wheat.  399,  5'L.  ed,  257,  290;  (See  PEOPLE 
BANK  OF  SAN  LUIS  OBISPO,  159  Cal.  65,  79) 

You  now  ask  whether  the  California  Academy  of  Sciences  is 
subject  to  the  fiscal  provisions  of  the  Charter.   Your  specific 
question,  as  I  understand  it,  is  whether  the  California  Academy  of 
Sciences,  before  making  any  contract  with  the  Duffy  Tile  Company, 
should  have  obtained  your  certification  to  the  availability  of  funds 
pursuant  to  Charter  §86,  or  whether  it  is  sufficient  if  the  Chief 
Administrative  Officer,  before  preparing  and  signing  a  claim  for 
reimbursement  of  the  Academy,  obtained  from  your  office  an  Incum- 
brance Request  (Series  A  Contract).   Section  86  provides  in  part: 


OPINION  NO.  639 

#2 

"No  obligation  involving  the  expenditure  of  money 
shall  be  incurred  or  authorized  by  any  officer, 
employee,  board  or  commission  of  the  city  and  county 
unless  the  controller  shall  first  certify  that  there 
is  a  valid  appropriation  from  which  the  expenditure 
may  be  made,  and  that  sufficient  unencumbered  funds 
are  available  in  the  treasury  to  the  credit  of  such 
appropriation  to  pay  the  amount  of  such  expenditure 
when  it  becomes  due  and  payable •" 

Section  52  of  the  Charter  is  concerned  with  the  California 
Academy  of  Sciences,   It  declares  in  part: 

"The  management,  superintendence,  and  operation  of  all 
buildings  and  other  improvements  heretofore  or  here- 
after erected  by  or  under  the  authority  of  the  California 
Academy  of  Sciences,  a  non-profit  corporation  •  ...,  on 
any  property  owned  or  controlled  by  the  Park  Commission 
of  the  City  and  County  of  San  Francisco,  shall  be  in 
charge  and  under  the  direction  of  said  California 
Academy  of  Sciences.   The  buildings  and  improvements 
hereby  referred  to  include,  without  limitation,  the 
Steinhart  Aquarium,  •••• 

"••••said  buildings  and  improvements  and  all  persons 
employed  therein  or  thereabouts  shall  be  used  and  con- 
trolled exclusively  by  the  said  California  Academy  of 
Sciences  under  such  proper  rules  and  regulations  as  it 
may  prescribe,  subject,  however,  to  the  charter  pro- 
visions relating  to  civil  service  and  salary  standard- 
ization with  respect  to  employees  of  the  city  and 
county, , i, . 

"Nob  later  than  the  first  day  of  April  in  each  year 
the  California  Academy  of  Sciences  shall  file  with  the 
Mayor  and  the  board  of  supervisors  a  statement  for  the 
last  fiscal  year  of  its  expenses  and  income  in  connection 
with  the  use  and  operation  of  each  of  the  buildings 
included  herein. 

"Funds  necessary  for  the  maintenance,  operation,  and  con- 
tinuance of  said  Steinhart  Aquarium  shall  be  furnished 
by  the  city  and  county  to  said  California  Academy  of  Sciences. 
The  board  of  supervisors  is  empowered  to  furnish  to  said 
California  Academy  of  Sciences  such  funds  as  the  board  shall 
deem  proper  for  the  maintenance,  operation,  and  continuance 
of  any  or  all  other  of  said  buildings  and  improvements  here- 
tofore or  hereafter  erected.   Such  funds  shall  be  appropri- 
ated in  accordance  with  the  budget  and  fiscal  provisions 
of  this  charter •«•• 
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"Nothing  herein  contained  shall  abrogate  any  trust 

under  and  by  which  any  property  of  said  California 

Academy  of  Sciences  has  been  or  shall  hereafter  be 

accepted  by  the  city  and  county  or  under  and  by  which 

it  is  now  or  shall  hereafter  be  neld»" 

The  instrument  creating  the  Steinhart  Trust  provides: 

"The  management,  superintendence  and  operation  of  said 
aquarium  2ar®/  to  De  in  charge  and  under  the  direction 
of  said  Academy  of  Sciences;  and  I  expect  that  the 
necessary  funds  for  the  maintenance  and  operation  of 
said  aquarium  will  be  furnished  by  the  City  and  County 
•  • » » 

In  accordance  with  Charter  section  52  and  the  terms  of 
the  Steinhart  Trust,  the  Annual  Appropriation  Ordinance  for  1951- 
1952  created  an  expenditure  appropriation  of  $39*253  for  the 
California  Academy  of  Sciences  for  maintenance,  operation  and  con- 
tinuance of  the  Steinhart  Aquarium.   This  appropriation  and  other 
appropriations  for  fiscal  year  1951-1952  for  the  California  Academy 
of  Sciences  (totalinp.  altogether  '5110,751)  were  made  in  the  same 
manner  in  which  the  Board  appropriates  money  for  any  department 
of  the  City  and  County. 

In  the  sense  that  the  California  Academy  of  Sciences 
cannot  receive  in  any  year  for  any  purpose  more  City  and  County 
funds  than  the  Board  of  Supervisors  has  appropriated  to  it  for  such 
purpose,  nor  in  any  month  or  quarterly  period  more  of  such  funds  than 
the  Controller  has  allotted  to  it  for  such  month  or  quarterly  period 
(Charter  sees,  J2,   79) »  it  is  subject  to  the  fiscal  provisions  of 
the  Charter  just  as  any  department  of  the  City  and  County  is  so 
subject. 

The  relationship  that  exists  between  the  California 
Academy  of  Sciences  and  the  City  and  County  of  San  Francisco  is 
established  by  the  provisions  of  Section  S^t    supra,  which  section 
is  predicated  upon  the  Steinhart  Trust,  certain  terms  of  which  ap- 
pear earlier  in  this  opinion.  While  Section  S2-   has  been  amended 
several  times  since  it  was  first  adopted  and  made  a  part  of  the 
original  Charter  in  1932,  these  amendments  do  not  deal  with  the 
question  proposed  in  your  request.   The  creation  of  the  trust  and 
its  acceptance  by  the  City  and  County  have  established  a  relation- 
ship between  the  California  Academy  of  Sciences  and  the  City  and 
County  which  requires  the  City  and  County  to  furnish  the  necessary 
funds  for  the  maintenance  and  operation  of  the  Steinhart  Aquarium. 
The  Charter  provisions  have  always  recognized  this  relationship 
and  it  is  only  in  so  far  as  the  question  of  the  appropriation  of 
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funds  are  concerned,  that  the  Charter  makes  the  California  Academy 
of  Sciences  subject  to  the  budget  and  fiscal  provisions  thereof. 
This  is  no  more  than  sound  and  necessary  fiscal  practice  and  in  no 
way  a  violation  of  tine  provisions  of  the  trust.  To  hoM  ,  however, 
that  the  California  Academy  of  Sciences  in  its  management  and 
operation  of  the  Steinhart  Aquarium  is  subject  to  other  fiscal 
provisions  of  the  Charter  than  those  dealing  with  appropriation 
of  funds,  would  contravene  the  provisions  of  Section  5>2  which  place 
the  Steinhart  Aquarium  in  the  charge  and  under  the  direction  of  the 
California  Academy  of  Sciences  and  states:   "Nothing  herein  con- 
tained shall  abrogate  any  trust  under  and  by  which  any  property  of 
said  California  Academy  of  Sciences  has  been  •..•  accepted  by  the 
city  and  county...," 

In  framing  the  Charter  the  freeholders  recognized  that 
funds  might  be  appropriated  for  use  other  than  by  a  department  of 
the  City  and  County,  Section  J2   thereof  provides  in  this  regard: 

"Appropriation  items  for  ...»  purposes  not  appro- 
priated to  a  specific  department  shall  be  subject  to 
the  administration  of  and  expenditure  by  the  chief 
administrative  officer  for  the  respective  purposes 
for  which  such  appropriations  are  made." 

In  accordance  therewith  it  has  been  the  practice  of  the 
City  and  County  to  administer  and  expend  funds  appropriated  for  the 
California  Academy  of  Sciences  through  the  Chief  Administrative 
Officer, 

Therefore  I  advise  you,  if  the  proper  Incumbrance  Request 
(Series  A  Contract)  has  been  issued  by  your  office  to  the  Chief 
Administrative  Officer  and  funds  have  been  appropriated  by  the 
Board  of  Supervisors  and  are  presently  available  for  the  purpose 
of  reimbursing  the  California  Academy  of  Sciences  for  the  tile  work 
done  in  the  Steinhart  Aquarium  by  the  Duffy  Tile  Company,  it  will 
be  in  order  for  you  to  make  the  reimbursement  as  requested. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

BJW 

To:   Mr.  Harry  D.  Ross 
Controller 


